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Snapshot of Today’s Discussion 

Update from Alberta: 

¬ Recent changes to the Specified Gas Emitters Regulation and 
Alberta’s new vision for climate change leadership 

BC’s Climate Path Forward: 

¬ Designing Climate Action Plan 2.0 

View from Québec: 

¬ Successes and Lessons Learned from Cap-and-Trade 

What’s in Store for Ontario: 

¬ Laying the Foundation for Cap-and-Trade 

Road to Paris: 

¬ COP 21 and Prospects for a Global Climate Change Agreement 

 



Update from Alberta 

Current framework: 

¬ Emission reduction targets for 2020 and 2050 based 

on “business as usual” emissions forecast = a 

reduction of 50 Mt of CO2e by 2020 and 50% below 

projected “business as usual” by 2050. 

¬ Key Legislation: Specified Gas Emitters Regulation 

(SGER) – requires large industrial facilities to 

reduce emissions intensity by 12% below a 

historical baseline; SGER was updated in June 

2015 to require emission intensity improvements of 

15% in 2016 and 20% in 2017. 

¬ Current price of carbon = CAD $15 per tonne of 

CO2e payable to Technology Fund (with offsets 

valued in $8 - $12 range); compliance price will 

increase to $20 per tonne in 2016 and $30 per 

tonne in 2017. 
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Alberta’s Vision for Climate Leadership 

¬ To make a significant and meaningful 

contribution to Canada’s GHG reduction 

commitments and to the global effort to 

mitigate climate change. 

¬ To ensure the continued strength and 

competitiveness of the province’s 

economy in a lower-carbon world. 

¬ To advance innovation, encourage 

adoption of new technologies and 

support more renewable and cleaner 

sources of energy and conservation. 

¬ To acknowledge the interactions and 

coordinate with other related policy 

initiatives including royalty review, land-

use plans, infrastructure planning and 

investment. 

6 

McCarthy Tétrault LLP / mccarthy.ca  

Two-Step Approach: 
 

1. Updates to 

SGER 

2. Advisory Panel 



Alberta – Timeline for Climate Policy Renewal 
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Updates to SGER 

¬ SGER first came into force in 2007; it was set to expire in 
September 2014, but was extended twice. 

 

Key Updates in June 2015: 

¬ Existing $15 per tonne levy on carbon will increase to $20 per 
tonne in 2016 and $30 per tonne in 2017. 

¬ Any facility that emits 100,000 tonnes or more of greenhouse 
gases a year must reduce their emissions intensity. Current 
legislation, requires emissions to be reduced by 12%. Effective 
January 1, 2016, reduction targets will increase to 15% with an 
additional increase to 20% as of January 1, 2017. 

¬ Amended SGER will expire on December 31, 2017. 

Estimated emission reductions from these initiatives: 

¬ 13 Mt per year by 2017 (total emissions in 2013 = 267 Mt 
representing approx. 37% of Canada’s emissions) 



Advisory Panel 

¬ Professor Andrew Leach from University of Alberta 

appointed to lead an advisory panel tasked with 

preparing a discussion paper in fall 2015 that will 

inform the development of a comprehensive new 

provincial climate change strategy. 

¬ Other panel members: Linda Coady (Enbridge), 

Gordon Lambert (GRL Collaboration for 

Sustainability), Stephanie Cairns (Sustainable 

Prosperity), Angela Adams (Unifor) 
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Possible Carbon Policy Approaches 

¬ Carbon tax 

¬ Cap & trade program 

¬ Hybrid system combining carbon tax/cap-and-trade to achieve 

emission reductions in different sectors 

¬ Performance standards (e.g. vehicle emissions, product 

standards, energy efficiency, building codes) 

¬ Sector limits (i.e. cap on absolute emissions from a sector in a 

given year) 

¬ Sector-specific initiatives (e.g. FIT or RECs for electricity sector) 

¬ Investments in infrastructure (e.g. less carbon intensive 

transportation systems) 

¬ Renewable energy portfolio standards 

¬ Technology incentives and subsidies 

¬ Green procurement 
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BC’s Climate Path Forward 
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Current framework: 

¬ Emission reduction targets: 33% below 

2007 levels by 2020; 80% below 2007 

levels by 2050. 

¬ BC’s GHG emissions were 64 Mt of 

CO2e in 2013. 

¬ Key Legislation: Greenhouse Gas 

Reduction Targets Act, Carbon Tax Act 

¬ New and noteworthy: Greenhouse Gas 

Industrial Reporting and Control Act  

¬ Current price of carbon = CAD $30 per 

tonne of CO2e – no plans to increase 

carbon tax; price of offsets ranges from 

$8 to $25. 



Timeline for BC’s Climate Change 
Policy Renewal 
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May 2015 

Climate 

Leadership 

Team 

Appointed 

Draft Climate 

Leadership 

Plan 

 July 2015 to 

Sept 2015 

Final Climate 

Leadership Plan 

March 

2016 

Public 

Consultation 

Period 

Public 

Consultation on 

Draft Plan 

Paris – 

COP 21 

 Dec 2015  March 2016 



BC’s Climate Change Policy Renewal 

¬ Climate Leadership Plan will update 2008 

Climate Action Plan. 

Principles: 

¬ Actions that will result in short- and long-

term emission reductions. 

¬ Actions balance outcomes across 

economic, environmental and social 

objectives. 

¬ Transparency in decision making and 

reporting. 

¬ Approach to address needs of individuals 

and families least able to respond. 
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Action Areas: 

1. The Way We Live 

2. The Way We 

Travel 

3. The Way We Work 

4. What We Value 



GHG Framework for LNG Industry (and 
others eventually) 

¬ Greenhouse Gas Industrial Reporting and Control Act received Royal 

Assent on November 27, 2014.  

¬ Act establishes a GHG emissions intensity benchmark of 0.16 CO2e 

tonnes per tonne of LNG produced; benchmark will cover all facility 

GHG emissions (including combustion, electricity generation, venting 

and fugitives) from the point when gas enters a facility to where it is 

loaded on to a ship or rail car to go to market.  

¬ Flexible compliance options including purchase of offsets from the 

market or contribution to a technology fund at a rate of $25 per tonne 

of CO2e; performance credits will also be available for eligible 

facilities. 

¬ BC Climate Action Secretariat is currently developing regulations 

under the Act dealing with reporting, offsets, and compliance 

(expected in late 2015).  

¬ Emission reduction initiatives for other sectors expected.  
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View from Québec 

Current framework: 

¬ Emission reduction target of 20% 

below 1990 levels by 2020. 

¬ Regulatory cap-and-trade 

system in force since January 1, 

2013 and linked to California 

since January 1, 2014. 

¬ Targeted companies: large 

industrial emitters and electricity 

sector and fuel distributors  

(representing almost 85% of 

Québec GHG emissions). 
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Overview (1) 

Registration obligations 
¬ Compliance Instruments Tracking System Service (CITSS). 

¬ Registration of emitters, participants and account representatives in CITSS. 

¬ Emission allowances can be owned and exchanged only within CITSS. 

Reporting obligations 
¬ Regulation respecting mandatory reporting of certain emissions of contaminants 

into the atmosphere 

¬ Industrial and electricity sector (“large emitters”): emits 10,000 metric tons or more 
of CO2e annually (e.g. smelters, cement, pulp and paper). 

¬ Fuel distributors: more than 200 litres of fuel distributed annually. 

Covering obligations 
¬ Regulation respecting a cap-and-trade system for greenhouse gas emission 

allowances 

¬ Large emitters: 25,000 metric tons or more of CO2e annually (since January 1, 
2013). 

¬ Fuel distributors: Same threshold but draft amendment proposing change to more 
than 200 litres of fuel distributed annually (since January 1, 2015). 
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Overview (2) 

Compliance period 
¬ January 1, 2013  – December 31, 2014 

¬ January 1, 2015  – December 31, 2017 

¬ January 1, 2018 –  December 31, 2020 

Covering rules 
¬ Submit GHG emission allowances that equal the total reported emissions 

during a given compliance period. 

¬ Deadline: November 1st following end of each compliance period. 

Options to acquire emission allowances 
¬ Free allowances: mitigates impact on competitiveness – some sectors 

eligible. 

¬ Government held auction: next on November 17, 2015. 

¬ Offset emission: captured of CH4 from landfill, destruction of ODS [and 
destruction of CH4 in active coal mines - in force shortly]. 

¬ Direct sales by mutual agreement: fixed price between $40-$50 – all 
cancelled so far. 

 



Statistics 

Covered entities in 2015 
¬ Large emitters: 75 (e.g. Kruger, Resolute, Hydro-Québec, Rio Tinto Alcan) 

¬ Fuel Distributors: 17 (ex: Irving, Shell Canada, Suncor Énergie, Valero) 

 

Results of latest joint auction (August 18, 2015) 
¬ Number of qualified bidders:  88 

¬ Total 2015 allowances available for sale: 73,429,360 (all sold!) 

¬ Total 2018 allowances available for sale: 10,431,500 (all sold!) 

¬ Minimum price (CAD):  

¬ Minimum price (CAD): Current vintage (2015): $15.84 

¬ Minimum price (CAD): 2018  vintage: $15.84 

¬ Settlement price (CAD): Current vintage (2015): $16.39 

¬ Settlement price (CAD): 2018 vintage: $16.10 
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Successes and Lessons Learned 
 
¬ Incentives to implement new technologies or measures reducing 

GHG are limited with a carbon price around $15. 

¬ Complex system and expensive to implement for authorities and to 

comply with for the regulated emitters. 

¬ Several grey areas in terms of legal interpretation (e.g. notion of 

importation of fuels, crystallization of the obligation for fuel 

distributors). 

¬ Unpredictability since the rules applicable post-2020 are still 

unknown. 

¬ High level of compliance from targeted companies. 

¬ Significant funds to finance GHG reduction measures: 

¬ Green Fund: almost $760 M collected through governmental 

auction sales as of today ($3 billion in 2020). 

¬ Carbon cost is now taken into consideration in the business 

decision-making process. 
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Post-2020 Context 

¬ Consultation documentation published on September 17, 

2015. 

¬ 3 scenarios of targets proposed for 2030: 

¬ 35% below 1990 levels 

¬ 37.5% below 1990 levels 

¬ 40% below 1990 levels 

¬ Government supports a target of 37.5%.  

¬ Consultations from September 30 – October 22 at the 

Québec National Assembly. 

¬ New target will be presented at COP21 in December 2015. 

¬ Drafting of post-2020 cap-and-trade rules expected to 

begin in 2016. 
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What’s in Store for Ontario 
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Current framework: 

¬ Emission reduction targets set out in 

2007 Go Green Action Plan on Climate 

Change: 15% below 1990 levels by 2020 

and 80% by 2050; new mid-term target 

set in May 2015 to reduce emissions by 

37% below 1990 levels by 2030. 

¬ Ontario 2012 GHG emissions estimated 

to be 167 Mt of CO2e. 

¬ Key Legislation: O. Reg. 452/09 – 

Greenhouse Gas Emissions Reporting 

¬ April 2015:  Premier Wynne announced 

that Ontario will implement a cap-and-

trade program. 



Ontario’s Vision for Climate Change 
Leadership 

Long-term goal of transformation 

through: 

¬ Leadership and collaboration. 

¬ Economic growth. 

¬ Research and innovation. 

¬ Managing risks. 

¬ Well-built communities. 

Short-term Need: Climate Critical 

Actions: 

1. Price on carbon. 

2. Take actions in key sectors. 

3. Support science, research and 

technology. 

4. Promote climate resilience and risk 

management in key areas with key 

partners. 
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10 Guiding Principles 

1. Action Oriented 

2. Leadership 

3. Learning 

4. Scientific 

5. Economically Integrated 

6. Market-Based and Productive 

7. Well-built 

8. Adaptive 

9. Collaborative 

10. Assessing Risk 
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Cap & Trade – Program Design 
Considerations 

¬ Scope: Sectors and Emissions 

¬ Cap Stringency, Decline and Timing  

¬ Offsets  

¬ Distribution of Allowances  

¬ Recognition of Early Action  

¬ Emissions Reporting and Verification  

¬ Linking  



Implementation Timeline for Cap & 
Trade 

¬ Spring/Summer 2015: Consultations between 

MOECC and targeted industries on program 

design, allowance allocations, etc.  

¬ Fall 2015: Publication of regulatory proposal 

for public comment.  

¬ Winter 2015/2016: Publication of draft 

regulation. 

¬ 2016: Publication of final regulation. 

¬ January 2017 – Expected coming into force 

date. 
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Proposed Key Amendments to GHG 
Reporting Regulation 

¬ Lower the reporting threshold to 10,000 tonnes CO2e from the 

current threshold of 25,000 tonnes per year; emissions greater 

than 25,000 tonnes per year will still need to be third party verified. 

¬ Add petroleum product suppliers and natural gas distributors to the 

Regulation starting in 2016. 

¬ Other sources to be added to the reporting regulation:  

- equipment used for natural gas transmission, distribution and 

storage; 

- electricity imports, electricity transmission and distribution;  

- magnesium production, and 

- mobile equipment at facilities.  

¬ Public consultation period ends October 29, 2015.  
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Road to Paris 2015 

¬ Canada has committed to reducing 
GHG emissions to 30% below 2005 
levels by 2030. 

¬ Canada is projected to emit approx. 
815 Mt in 2030 (or 11% above 2005 
levels). 

¬ Subnational action: The Under 2 
MOU supports the principle of 
limiting global temperature increase 
to 2°C.  It includes specific mid-
term (2030 or earlier) reduction 
targets for each signing jurisdiction 
and longer term targets of 80-95% 
below 1990 levels.  Ontario, 
Québec and BC are signatories. 
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From November 30 to 

December 11, Paris will host the 

21st Session of the Conference 

of the Parties to the UN 

Framework Convention on 

Climate Change (a.k.a. COP 21) 



How They Stack Up – Comparing Federal 
Climate Change Policy Platforms 

- Paris pledge of 

30% below 2005 

levels by 2030. 

- Sector-by-sector 

emission 

reductions (inc. 

natural gas fired 

electricity, 

fertilizer 

manufacturers, 

methane 

emissions in oil & 

gas sector, 

sources of 

HFCs). 

- Commitment to 

work with 

provinces to 

establish a 

national target 

within 90 days of 

end of COP 21; 

will provide 

funding and 

flexibility for 

provinces to 

meet target. 

 

- Target of 34% 

below 1990 

levels and 80% 

below 1990 

levels by 2050. 

- National cap-

and-trade 

program; 

provinces may 

opt out if their 

program is 

equivalent or 

better. 

- Target of 40% 

below 2005 

levels by 2025 

and 80% below 

1990 levels by 

2050. 

- National climate 

strategy. 

- Carbon Fee & 

Dividend Plan. 
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Carbon Pricing Initiatives Around the 
World 
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Source: World Bank & Ecofys – Carbon Pricing Watch 2015 



Global Carbon Pricing – A Comparison 29 
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Source: World Bank & Ecofys – Carbon Pricing Watch 2015 



30 

McCarthy Tétrault S.E.N.C.R.L., s.r.l. / mccarthy.ca  

Recent Climate Policy Developments 

US & China: 

¬ November 2014  U.S.-China Joint Announcement on Climate 
Change: US set an economy-wide target of 26%-28% below 
2005 levels in 2025 and will make best efforts to reduce its 
emissions by 28%; China will achieve peak emissions around 
2030 and will make best efforts to peak early. China will also 
increase its share of non-fossil fuels in primary energy 
consumption to around 20% by 2030.  

¬ August 2015 – US finalized its Clean Power Plan, which will 
reduce CO2 emissions from the power sector to 32% below 2005 
levels by 2030. 

¬ China to introduce national cap-and-trade program in 2017 
covering major industrial sectors. 

¬ China has committed US $3.1 billion to help developing countries 
adapt to climate change.  



Climate Week New York 2015 (Sept 21-28) 
#CWNYC 
Climate Week NYC 2015 is a key milestone event that allows 

companies and governments to remind negotiators about their desire 

for climate action. Some notable announcements: 

¬ Compact of States and Regions (inc. Québec, BC, Ontario) have 

pledged to cut emissions by 7.9 Gt CO2e by 2030 – greater than U.S. 

emissions in 2012. 

¬ Fortune 500 companies inc. Goldman Sachs, Johnson & Johnson, 

NIKE, Procter & Gamble, Starbucks, and Walmart have joined RE100, 

pledging to source 100% of their electricity from renewable energy to 

reduce CO2 emissions. 

¬ Leaders of The B Team, running some of the world’s largest 

companies, called on governments and businesses alike to aim for net-

zero GHG emissions by 2050 or before.  

¬ Global movement to divest assets from fossil fuels has reached US$2.6 

trillion. 
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Working Towards a Global Climate 
Agreement 

Objectives: 

¬ To reach a legally binding agreement for post-2020 period. 

¬ To enable financing for developing countries in support of climate 
adaptation measures and transition to low carbon economies. 

¬ To establish a framework for action on deforestation and land use. 

Issues for Negotiation: 

¬ Actions to be taken before and after 2020 to limit global 
temperature increase to below 2°C. 

¬ Establishing fair and meaningful “Intended Nationally Determined 
Contributions” (INDCs). 

¬ How to mobilize $100 billion per year by developed countries, from 
public and private sources, from 2020. 

¬ How to achieve transparency in monitoring and reporting. 
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Selina Lee-Andersen Cindy Vaillancourt 
 
Direct: 604.643.7964  Direct: 514.397.4177 
slandersen@mccarthy.ca  cvaillancourt@mccarthy.ca 
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Federal Environmental Regulators:  
Renewed Enforcement Energy at Environment Canada 

Peter Brady 
 
 
 
 



Overview 

1. Environment Canada Enforcement Trends 
 

2. Proposed Amendments to Metal Mining Effluent 
Regulations 
 

3. Environment Canada’s proposed changes to Metal 
Mining Effluent Regulations  
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Environment Canada Enforcement 
Trends 

¬ Inspections vs investigations – what is the 

difference and why does it matter? 

 

¬ Officers wearing “two hats”? 

 

¬ Interest in tailings management and seepages 
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Metal Mining Effluent Regulations 
(“MMER”) – Proposed Amendments 

¬ MMER 10 year review by EC background 

2013 – 2015 

 

¬ MMER working groups with industry 

(Selenium, New Substances, Environmental 

Effects Monitoring (“EEM”) and Acute 

Lethality) 
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Environment Canada proposed 
changes to MMERs – highlights 

¬ Add Diamond and Coal  

¬ EEM 

¬ Acute Lethality Testing  

¬ Changes to Schedule 4 parameters 

¬ Transition Periods – new and existing mines 
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Peter Brady  
 
416.601.8222   

pbrady@mccarthy.ca     
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Extractive Sector Transparency Measures Act: 
Government Implementation and Industry Preparedness 
 

Kimberly Howard, Cindy Vaillancourt, & Stephanie Axmann 
 
 



Overview 
 
1. Are you Caught? 

 

2. What are the Reporting Obligations? 
 

3. Penalties, Exposure and Due Diligence 
 

4. Areas to Watch 
 

5. Tips for Compliance 

41 

McCarthy Tétrault S.E.N.C.R.L., s.r.l. / mccarthy.ca  



Source: Natural Resources Canada, Draft Extractive Sector Transparency Measures Act – Guidance (Ottawa: Minister 
of Natural Resources Canada, 29 July 2015) at 6. 

42 

Are you  

Caught? 



Source: Natural Resources Canada, Draft Extractive Sector Transparency Measures Act – Guidance (Ottawa: Minister 
of Natural Resources Canada, 29 July 2015) at 6. 
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Are you  

Caught? 



Source: Natural Resources Canada, Draft Extractive Sector Transparency Measures Act – Guidance (Ottawa: Minister 
of Natural Resources Canada, 29 July 2015) at 6. 
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Are you  

Caught? 



What are the Reporting Obligations? 

All “payments” made to “payees” must be reported  annually where 
aggregate of payments in a category exceeds $100,000 per year 
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“Payments” “Payee” 

• monetary or in kind in 

relation to “commercial 

development of oil, gas or 

minerals” within the 

following categories: 

• taxes 

• royalties 

• bonuses 

• dividends 

• infrastructure 

improvement 

payments 

• any government (either in Canada or in 

a foreign state) 

• any body of two or more governments, 

or other similar bodies conducting the 

functions of a government 

• Crown corporations or state-owned 

enterprises are considered payees for 

the purpose of determining reporting 

obligations. 

• Payments to Aboriginal governments in 

Canada not subject to ESTMA until 

June 1, 2017 

For an outline of the reporting process, see Natural Resources Canada, DRAFT ESTMA– Technical Reporting Specifications  

(Ottawa: Minister of Natural Resources Canada, 1 August 2015) at 3. 



Reporting Process 
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Source: Natural Resources Canada, DRAFT ESTMA– Technical Reporting Specifications (1 August 2015) at 3. 



Penalties, Exposure and Due Diligence 

¬ Compliance failure is punishable upon summary 
conviction with a fine of $250,000.   

¬ Applies to all officers, directors and agents of the 
offending entity who directed, authorized, assented 
to, acquiesced in or participated in the commission of 
the violation. 

¬ Broad due diligence defence available (s. 26(b)) 

¬ Compliance with ESTMA is not necessarily 
compliance under other legislation such as the 
Corruption of Foreign Public Officials Act (CFPOA). 
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Areas to Watch 

¬ Attribution of Payments 

¬ Act sets out rules regarding attribution of payments 
addressing situations where either a Reporting Entity 
does not make the payment directly or payment is not 
received by payee directly. 

¬ Substitution 

¬ EU Accounting and Transparency Directives meet the 
purpose of ESTMA. 

¬ Application to the marketing, distribution, transportation or 
export (i.e. export pipelines). 
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Tips for Compliance 
¬ Companies may consider retaining independent auditors to 

verify their financial reports to minimize the possibility for any 
personal liability. 

¬ Companies must be aware of potential conflicts with 
confidentiality obligations in other jurisdictions. 

¬ Companies will need data collection systems to track, review 
and record all payments on a payee-specific and project specific 
basis (where possible). 

¬ Local legal advice. 

¬ Review of payments prior to payments being made. 

¬ Ensure awareness of obligations within the organization. 

¬ Due diligence in M&A transactions should include a review of 

any payments to minimize after-the-fact penalty liability. 
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Bill 55 

¬ Purpose of Bill 55 

 

¬ Natural resources: an exclusive provincial 

competence 

 

¬ Substitution allowed in the ESTMA 

 

¬ Administrative arrangement will be required 
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Differences between Bill 55 and ESTMA 

¬ Objective of fostering social acceptability of 

projects (not present in ESTMA) 

 

¬ Disclosure threshold:  

¬ total of $100,000 or more (compare to possible 

approach by category of payment under 

ESTMA) 

51 

McCarthy Tétrault LLP / mccarthy.ca  



Differences between Bill 55 and ESTMA 

¬ Broader potential sanctions 

 

¬ Monetary penalty sanction of $1,000 or 

$10,000 depending on seriousness of the 

violation (not present in ESTMA) 

 

¬ Penal sanction of max $250,000  (same as in 

ESTMA) 
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Stage of Bill 55 

¬ Introduced by Minister for Mines in June 2015 

¬ 2-days special consultations before the 

Committee on Agriculture, Fisheries, Energy 

and Natural Resources in August 2015 

¬ Adoption in principle on September 17, 2015 

¬ Next step: clause-by-clause consideration by 

the Committee (not yet scheduled) 

¬ Expected sanction in December 2015 
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Payments to Aboriginal Governments 

¬ ESTMA reporting requirements extend to payments to 
Aboriginal governments; effective June 1, 2017 (s. 29) 

¬ Reporting IBA payments represents a significant policy 
change, as most agreements are confidential. Transparency 
may affect current dynamic in industry/Aboriginal negotiations 

¬ Aboriginal groups raised significant concerns with ESTMA 
requirements (e.g. concern that government could use 
information to justify spending cuts) 

¬ Consistent with government trend of increasing First Nations-
related transparency (e.g. First Nations Financial Transparency 
Act, Alberta Consultation Levy Act) 

¬ ESTMA is distinct from US/EU laws which do not include such 
requirements (take note if using substituted processes) 
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Key Issues and Considerations 

¬ Which Aboriginal entities constitute “payees” (e.g. hereditary 
groups, Aboriginal businesses) 

¬ Application to foreign indigenous governments 

¬ Payments for participation in consultation/regulatory processes 
appear not to be captured, but “fees” are (e.g. may include 
payments referred to as “fees” for access and administrative 
review processes) 

¬ Public disclosure will provide a useful tool to compare project 
benefits, but note the potential that disclosure may paint an 
incomplete picture, as some benefits/payments are not captured: 
¬ Annual payments under $100,000 or prescribed by regulation; important IBA 

commitments related to employment, contracting, and business opportunities; 
“social payments” may also be excluded (NRCAN Consultation Paper) 

¬ Note option to voluntarily report additional benefits and payments 

¬ Further guidance may be included in the Regulations 
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Agreements with Aboriginal Entities 

Existing Agreements – Considerations 

¬ Payments under pre-existing agreements are captured (but not 
retroactive to past years) 

¬ Consider confidentiality provisions; many IBAs contain an 
exception for disclosure as required by law, but ensure ability to 
comply and consider whether amendments are needed 

 

New Agreements –  Considerations 

¬ Confidentiality: consider including term acknowledging and 
agreeing to reporting requirements and scope of disclosure 

¬ Consider pros/cons of different payment structures, but note it is 
an offence to structure payments with the intention to avoid 
disclosure of such payments (s. 24(3))  
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Overview 

¬ Update on current legal status of consent 
and “free, prior and informed consent” (FPIC) 

¬ Proposals to implement UN Declaration on 
the Rights of Indigenous Peoples (UNDRIP) 
in Canada 

¬ Interpretation of FPIC as a best practice 
objective vs. FPIC as a legal veto  

¬ Veto concerns and considerations   
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Current state of the law in Canada 

Consultation vs. Consent: 

¬ Crown’s duty to consult and accommodate (Haida Nation) 

¬ Tsilhqot’in v. BC - Aboriginal title requires consent, subject to 
constitutional justification framework 

UNDRIP and FPIC: 

¬ UNDRIP and key articles relevant to resource development 

¬ FPIC: Articles 19, 28(1) and 32,  lands: Article 26  

¬ Canada’s position (2007, 2010, 2014) 

Case law update on UNDRIP and FPIC: 

¬ Recent court decisions referencing UNDRIP 

¬ Nunatukavut Community Council Inc. v. Canada (AG), 2015 FC 981 
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Proposals to implement UNDRIP 

Expectations of Aboriginal groups and advocates: 
¬ elevated expectations for consent beyond proof of Aboriginal title, 

particularly post-Tsilhqot’in  

¬ Aboriginal rights/environmental advocacy groups (e.g. Amnesty 
International) and inclusion of UNDRIP/FPIC in legal submissions 

National and international influences: 
¬ UN working groups on indigenous peoples/human rights  

¬ International investment community 

¬ International Finance Corporation (2012 performance standards) 

¬ Forest Stewardship Council (2012 principles and criteria, updated 2015) 

¬ International Council on Mining and Metals (2013 indigenous peoples 
and mining position statement, in effect from May 2015) 

¬ Boreal Leadership Council (September 2015 FPIC report) 

¬ KAIROS Canada – Canadian churches’ justice initiatives  
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Proposals to implement UNDRIP 

Provincial Proposals: 

¬ Premiers’ July 2015 commitments to implement Truth and 
Reconciliation Commission (TRC) Calls to Action (#43: full 
adoption of UNDRIP)  

¬ Alberta – Premier’s July 7, 2015 Directive to Ministers re: 
UNDRIP implementation 

¬ British Columbia – Regional Chiefs’ Four Principles; September 
2015 Commitment Document for achieving reconciliation 

 

Federal Party Platforms: 

¬ Support for adoption of TRC’s Calls to Action 

¬ Express reference to recognition/respect for UNDRIP principles 
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FPIC as best practice objective vs. veto 

Varying interpretations of FPIC: 

¬ FPIC as the objective of consultation and participation vs.         
FPIC when used as a legal veto (the right to prohibit an action) 

¬ Is the meaning of FPIC dependent on the circumstances? 

¬ FPIC also interpreted as ongoing right (consent may be withdrawn) 

 

FPIC is already applied widely as a ‘best practice’ 
objective by resource developers and government: 

¬ Emphasis on relationship-building, community support, CSR 

¬ Individualized consultation/accommodation practices 

¬ Capacity funding and process agreements 

¬ IBAs and other forms of participation to achieve Aboriginal groups’ 
support for a project (de facto requirement?) 
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FPIC when used as a veto; key concerns 

1. Incompatible with Canada’s constitutional framework 

¬ Consultation/accommodation framework does not provide a veto 

¬ Constitutional justification framework for infringement 

2. Increase in Aboriginal-driven consultation processes? 

¬ Increased burden on resource developers and government to 
participate in First Nations’ own consultation/regulatory processes 

3. Increase in the “price” of consent? 

¬ Agreements are generally the norm, but not legally required 
(accommodation at law is mitigation/avoidance, not financial) 

¬ Impact on bargaining power? Increased uncertainty for achieving 
project success? Potential for chilling effect on resource 
development/investment? 
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FPIC when used as a veto 

Additional questions/considerations: 

¬ Application of FPIC to all types of Aboriginal land interests?  

¬ Fluidity of asserted traditional territory boundaries; what 
standard of proof would be required? 

¬ Would FPIC apply to all potentially affected Aboriginal groups?  

¬ Would FPIC apply to Métis? 

¬ What project phases and scale of project would require FPIC? 

¬ How would FPIC apply in respect of projects in operation? 

¬ Can consent be withdrawn, once given?  

¬ Would FPIC be subject to a reasonableness standard or a 
justification framework? 

¬ What standards are used to achieve and determine consent? 
(who gives consent, and how is it given?) 
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Closing remarks 

¬ Achieving project support through agreements is often considered 
a de facto obligation, but it is not a legal requirement  

¬ Achieving the right balance for reconciliation: the challenge is 
improving the protection of Aboriginal rights without stifling 
opportunities for responsible resource development  

¬ Room for improvement in consultative and participatory 
processes? Increased role for government?  

¬ Companies may wish to consider:  

¬ implications of adopting policies or expressing unqualified support for all 
UNDRIP principles. What price can you afford to pay for consent? 

¬ formulating a consistent company-wide position; 

¬ engaging with government to express industry perspectives and concerns;  

¬ if supportive, promoting: interpretation/clarification of FPIC as a consultation 
objective not a veto; and ensuring consistency in law and policy with Canada’s 
constitutional and legal framework (may require legislative/judicial clarification) 
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Questions? Comments? 
 
Please feel free to contact any of today’s presenters 
if you have questions arising from today’s seminar. 
 
Thank you for joining us! 
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