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Canadian Considerations

US Considerations

Moderated Discussion and Q&A
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Taking Your Message 

Cross-border
Standing out as a growth 

company in modern commerce

Jennifer Tramontana | 02.16.2017



Stand Out
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Converging Industries in 

Modern Commerce
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Payments

Financial Services

Incentives, Loyalty, 

Engagement

Retail/eTail

Regulatory

Fintech

Consumer 

Experience

North American 

fintech investment 

in 2015*

$14.8B

*Accenture study

667
Fintech deals in 

the U.S. in 

2016, making it 

the dominate 

market

$423B
Retail ecommerce 

sales in North 

America**

**eMarketer

https://newsroom.accenture.com/news/global-fintech-investment-growth-continues-in-2016-driven-by-europe-and-asia-accenture-study-finds.htm
https://www.emarketer.com/Article/Worldwide-Retail-Ecommerce-Sales-Will-Reach-1915-Trillion-This-Year/1014369


The U.S. Consumer
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• Digital communication is influencing U.S. consumer 

behaviors and expectations. 

• Businesses must adapt. 

25% of the U.S. 

consumer’s daily 

media consumption 

is on a mobile device



Publications with Influence 

in Tech
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The Big Picture Approach

Optimizing message and enhancing presence 

and reputation to drive sales.
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THOUGHT 

LEADERSHIP

• Build credible awareness

• Become a sought after source



Become a News Source 
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Rodney Mason

Nurture Ranch CEO



Case Study:
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Build brand awareness among key buyer segments; acquire and 

nurture new business leads in the U.S.

In just six months . . .



MARKET YOUR 

CONTENT

• Send it far and wide



Elevate Your Company

Content

Articles

Case Studies

Research

Industry News

Channels

Media Relations

Social Media

Digital Media

Speaking/Events
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Case Study:  

• TFG was the agency of record for a leader in automated customer 

care solutions; still work as agency partner under new company

• Repositioned company to show how customer care is an integrated 

part of the new buyer journey with marketing leads 

• Created more than 300 pieces of unique content (blogs, infographics, 

bylines) decoding a complicated enterprise solution

• Acquired by Verint in 2015
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Hundreds of pieces of content transformed how customer 

care fits into the buyer journey



Case Study: 

Wrote a white paper, 

sponsor distribution 

in American Banker
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Formatted as an 

article and placed in 

key trade publication

Circulation 

34,000 

Formatted for email 

and social linking to 

the gated white paper

Thought leadership campaign builds major market awareness

New leads 

97%

34% of contacts 

became active leads 

+ +



SHOWS

• Do not just “show up” at shows



Driving Lead Generation
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MAXIMIZE 

YOUR SHOW 

PRESENCE



Trade show planning

• Media meetings

• Special events 

• Pre-, during and                                                              

post-show communications
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Case Study: 
Leverage marketing to maximize your presence at shows



ASSOCIATIONS

• Be the best volunteer ever!



Dig the Network
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Boost your presence and network by association



Thank you!
Jennifer Tramontana

jennifer@fletchergroupllc.com

303-92-9636

@TheFletcherGrp

Jennifer Tramontana | 02.16.2017

mailto:jennifer@fletchergroupllc.com
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 Scientific Research and Experimental Development 

tax incentive program

 Possible tax credits to companies for “eligible 

expenses” including labour, subcontracting costs, 

materials consumed and overhead allowances

 All research and experimentation must be conducted 

in Canada and the Canadian corporation must own 

the IP resulting from this work, or a contract needs to 

stipulate that all SR&ED tax credits belong to the 

Canadian company

 “Canadian-controlled private corporations” or “CCPCs

under the Small Business Income and Taxable Capital 

limits (>$500,000 and >$10,000,000 respectively) may 

receive up to 35% of eligible expenditures as tax 

credits

Canadian SR&ED program
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 Non-CCPC (foreign-owned) companies eligible for tax 

credits up to 15% of eligible expenditures

 Certain provinces provide additional SR&ED tax 

credits  - but only to CCPCs

 To optimize the government grants on the Canadian 

side, the Canadian company would have to own the 

intellectual property (IP) and any research or 

development associated with such intellectual property. 

The IP could then be licensed under an exclusive 

licensing agreement to the U.S. corporation for its use 

in the U.S. operations

Canadian SR&ED program



Government Funding 

¬ Many government funding vehicles require 

eligible recipients to be incorporated in Canada.  

e.g. the Industrial Research Assistance Program 

(IRAP) run by the NRC – funds contributed for 

such costs as labour under Contribution 

Agreements

¬ IRAP conditions of funding include that the IP be 

and remain “…for the benefit of Canadians”.  

Transferring IP to USA = an automatic 

presumption that this condition is not being met –

so funding could be revoked and repayable

¬ Several provincial funding programs mandate 

that principal business be conducted in the 

funding province – maintaining principally 

Canadian operations can increase possible 

government funding opportunities
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Misc. Tax Issues 

¬ Taxable nexus -= from the Canadian perspective, 

issue of “permanent establishment” arises –

¬ main Q: do you need an office in the USA? A 

physical presence?

¬ if so, good idea to establish a distinct US company 

to avoid disputes b/w taxing authorities over 

revenue = this can lead to process of “competent 

authority” – very costly and time consuming

¬ Repatriation of funds from US to Canada = to 

preserve the best tax treatment, management and 

control (the “directing mind”) of US Co needs to be 

in the US – if not, taxable surplus applies – a “gross 

up” under tax treaty

¬ Transfer pricing – all transactions b/w CDN parent 

and US sub must be on arm’s length terms – or tax 

will still be on the presumed FMV – e.g. a license 

worth $10 but you only charge $1 = a huge gross 

up to $10 for tax calculation purposes
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© Copyright 2017 by K&L Gates LLP. All rights reserved.

By: Jeremy M. McLaughlin

Entering the U.S. Market: 

Overview of Business & Legal 

Considerations



LEGAL ENVIRONMENT: CIVICS 101

Sources of law:

 Constitutional Law

 Federal and State

 Statutory Law: Statutes and ordinances enacted by 

legislative bodies 

 Federal, State, and Local 

 Common Law: Body of law developed from court 

cases in the United States

 Federal and State 

klgates.com 28



LEGAL ENVIRONMENT: CIVICS 101

 Businesses must comply with state and federal 

laws

 The United States has a federal system of 

government under which each state has the 

authority and autonomy to enact laws, as long 

as these laws do not conflict with federal laws or 

the U.S. Constitution

klgates.com 29



LEGAL ENVIRONMENT: ADMINISTRATIVE 

RULES

 Agency Rules and Regulations

 On the federal level, Congress delegates to the 

agencies the task of developing rules and regulations 

that will properly implement statutory principles 

 To implement statutory law, governmental agencies 

develop administrative rules and regulations

 Federal- e.g., CFPB and OCC

 State- e.g., New York DFS 

klgates.com 30



LEGAL ENVIRONMENT: DISPUTES

 Litigation 

 Can be very high cost

 Discovery

 “Prevailing” parties in litigation are not automatically 

entitled to recover the costs and expenses they incur 

in the proceeding 
 Parties typically pay their own legal fees

 Alternative dispute resolution 

 Potentially save time and expense of litigation
 Mediation

 Arbitration

klgates.com 31



OPERATIONAL MODEL

 A foreign company establishing business in the 

U.S. can operate in a variety of ways, including:

 “Directly” in the U.S. through a dedicated branch or 

division; or

 Through a subsidiary corporation or limited liability 

company

 Benefits of having a U.S. entity

 Protects foreign parent from liability and tax

 Signals U.S. investment

klgates.com 32



ENTITY SELECTION

 Choice of Jurisdiction

 Predictability (legal certainty) and Cost

 Regulatory environment

 Customer base

 Choice of Entity

 E.g., Corporation vs. LLC

klgates.com 33



QUALIFICATION TO DO BUSINESS

 If a business operates in states other than its 

state of domicile, the business will be required to 

“qualify” to do business in the other states

 No bright line test for what activities rise to the level of 

“doing business” in a state

 “Minimal contacts”

klgates.com 34



FEDERAL TAX: U.S./CANADA TAX TREATY

 The U.S. maintains tax treaties with various 

countries. 

 If a foreign company is domiciled in a country that has 

a tax treaty with the U.S., the provisions in the tax 

treaty will, in many cases, override the general rules 

of the Internal Revenue Code

 The United States-Canada income tax treaty was 

signed on September 26, 1980, and has been 

amended by five protocols 

klgates.com 35



STATE AND LOCAL TAX

 In addition to federal tax laws

 State and local tax test: nexus

 Variety of state and local taxes: income tax, 

sales and use taxes, employment taxes, 

franchise taxes, local taxes on real and personal 

property, excise taxes

 Potential to negotiate tax incentives among 

states

 More relevant for businesses with real property & 

tangible assets

klgates.com 36



FINANCING OPPORTUNITIES

 Availability depends largely on size and maturity 

of entity and entity assets

 Suitability often depends on future plans

 Options include

 Traditional bank financing

 Parent(s) funded

 IPO

 Venture Capital

 State and local government tax/grant incentives for 

locating in and creating jobs in a state/municipality

klgates.com 37



IMPACT OF TRUMP ADMINISTRATION & 

NEW CONGRESS

 In general, administration expected to remove 

regulatory barriers and lower corporate taxes

 2 for 1 rule

 Special focus on CFPB

 State AGs  (in CA and NY especially) have 

announced plans to step up enforcement if 

federal consumer protection  laws are weakened

 Challenge will be to keep abreast of rapid 

changes, and still maintain best practices 

klgates.com 38



FINTECH EXAMPLE

 A Canadian consumer financial services 

provider looking to offer its services into the U.S.

 Applicability of particular laws will vary based on 

facts/industry

 In general:
 Banking

 Money transmitter

 Licensing

 Consumer protection

 Privacy/data security

klgates.com 39

 Anti-money laundering

 Securities

 Broker-Dealers

 Investment Advisors



FINTECH EXAMPLE: CONSIDERATIONS

 Whether it needs to be licensed as a money 

transmitter under various state licensing laws

 Whether it needs to register as a money 

services business with FinCEN

 Responsible for BSA/AML compliance

 Other reporting and screening triggers

 Whether it needs a bank partner and whether its 

products will be “network-branded”

klgates.com 40



FINTECH CONSIDERATIONS CONTD.

 If it holds customer funds that might not be used, 

or become “dormant,” it will likely be obligated to 

comply with state “abandoned property” laws

 Federal and state data privacy and security laws 

and regulations will apply to non-public personal 

information of consumers/customers

 Contract issues

klgates.com 41



FINTECH CONSIDERATIONS CONTD.

 All user agreements, terms of service, website 

terms, and privacy policies must be clear and 

accurate to avoid violating federal/state UDAP &

UDAAP laws, and potential class action litigation

 The federal CARD Act and state consumer 

protection gift card laws limit expiration dates and 

fees on certain prepaid or virtual gift cards 

 The new federal CFPB prepaid account regulations 

(eff. October 2017) impose significant disclosure 

and consumer protection obligations on issuers of 

open loop prepaid payment products, P2P 

payments, and certain eWallets 

klgates.com 42



RISKS

 Offering payment services without appropriate state 

licensing (if applicable) is a federal crime

 Offering payment services without appropriate 

FinCEN registration (if applicable) is a federal crime

 State & Federal regulators have imposed significant 

penalties on respected fintech companies due to 

failures to comply [Florida penalized Square 

$507,000; Illinois Ordered Netspend to Cease & 

Desist; OFAC penalized Paypal $7.7 million; etc.]
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BOTTOM LINE

 Companies entering the US marketplace must  

use care in defining, structuring, and presenting 

their products or services in a manner to limit 

their regulatory footprint

 If you are a tech company in the Fintech space, 

try not to “touch” or hold customer funds  

 If you do have to touch or hold customer funds, 

try to do so jointly with a bank, and hold the 

funds in a custodial, “FBO,”  or similar account

 Be prepared to know and verify your customers 

klgates.com 44



ADDITIONAL CONSIDERATIONS

 Intellectual Property rights

 Immigration laws

 Employment laws

 Securities law

klgates.com 45



QUESTIONS? 

 Feel free to contact our U.S. Fintech team
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Robert Zinn

Corporate, M&A 

New York & Pittsburgh

robert.zinn@klgates.com 

Judith Rinearson

Payments Regulatory

New York & London

judith.rinearson@klgates.com 

Linda Odom

Payments /Contracts

Washington DC

linda.odom@klgates.com

Jeremy McLaughlin 

Payments Regulatory

San Francisco CA

jeremy.mclaughlin@klgates.com

Jennifer Crowder

Payments /Contracts 

Washington DC

jennifer.crowder@klgates.com 

Ernest Simons

Payments/Contracts

Dallas TX

ernest.simons @klgates.com
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Questions

This program qualifies for up to 1.5 hours of eligible educational activity or CPD/MCE credit 

under the mandatory education regimes in British Columbia, Ontario and Québec. 


