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Searchlight Capital Partners
 Searchlight Capital Partners is a transatlantic investment firm founded in 2010
• Team of 44 employees across offices in New York, London and Toronto
• Searchlight has $3.6 billion of assets under management
 Searchlight Investment Strategy
• Expertise in a wide range of transaction types, including leveraged buyouts, growth equity,
recapitalizations and investments throughout a company's capital structure
• Searchlight drives value through creative transaction structuring, thoughtful strategic direction,
operational expertise, deep industry knowledge and an integrated transatlantic team.
• Searchlight has worked successfully in partnership with leading corporate and family-owned
businesses throughout the world.
 Searchlight Investment Focus
• Strong expertise and relationships in communications & media, consumer, business & financial
services
FUND I PORTFOLIO
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Erol Uzumeri: Personal Background
 Founded Searchlight in 2010 with Eric Zinterhofer and Oliver Haarmann
• Chairman of the Boards of M&M Food Market and Roots
 Previously, the head of Private Equity for the Ontario Teachers’ Pension Plan
• Responsible for $15 billion in invested and committed capital
• Lead investment teams in London, New York, and Toronto
• Served as Chair of GCAN Insurance
• Acted as a director on the boards of Maple Leaf Sports and Entertainment, Almatis, and
Kable Deutschland
 Vice President at CVC International in London

REPRESENTATIVE TRANSACTIONS
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Current Investments: Hunter Boot
BUSINESS DESCRIPTION
 Founded in 1856, Hunter is a leading British designer and
wholesaler of rubber boots, footwear, and accessories
 Leading UK designer and producer of rubber boots with
strong brand recognition and consumer appeal
 Global presence through its multiple wholesale channels
and e-commerce platforms
 Diverse target market with consumers’ interests spanning
traditional country activities, fashion, and festivals

REPRESENTATIVE PRODUCTS
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INVESTMENT THESIS
 British heritage brand with a high degree of authenticity
 Asset light business model with high margins and cash flow
conversion
 Growth opportunities in underpenetrated international markets
 Untapped e-commerce opportunity
 Opportunity for product line extensions
 Searchlight value-add on strategy and operations

MAJOR RETAILERS
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Current Investments: M&M Food Market
BUSINESS DESCRIPTION

INVESTMENT THESIS

 Largest independent retailer of specialty frozen food in Canada with a
network of around 350 stores - approximately 90% of the retail locations
are managed by franchisees

 Iconic Canadian brand with an established
franchisee network and high quality products

 Sells single protein products (e.g., chicken, beef, pork, and seafood) as
well as prepared meals, desserts, fruits, and vegetables in both individual
and multi-serving packages

 Significant opportunity to improve trends
through better marketing, merchandising and
product enhancements

 M&M Food Market brand can be found exclusively in its own retail stores

 Excellent loyalty database that has not been
leveraged

 Focus on professionalization of management

M&M FOOD MARKET STORES & PRODUCTS
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Current Investment: Roots
BUSINESS DESCRIPTION

INVESTMENT THESIS

 Founded in 1973, Roots is an iconic, heritage Canadian
branded apparel retailer
 Products include athletics, lifestyle, leather bags, footwear
and accessories
 114 owned retail stores in North America and 125
franchised stores in Taiwan and China
 Strong e-commerce platform and growth, currently
representing ~7% of sales

 Iconic brand, with authentic Canadian heritage and 99%
recognition in its home market
 Strong core business with attractive unit economics and
favorable growth profile
 Multiple organic growth opportunities, including:
- Continued same store sales growth
- Retail footprint expansion in Canada
- Expansion of product categories
- Continued growth in Asian markets
- Continued e-commerce growth
- Further possible expansion into the US, Europe, and Asia

ROOTS STORES & PRODUCTS
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Major Trends Impacting Consumer Sector
1 Experience Economy
2 Digital Disintermediation
3 Silver Economy
4 Convenience
5 Customization/Personalization
6 Authenticity

CONFIDENTIAL
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Experience Economy
 Consumer spending is continuing to shift towards experiences rather than
products
 Non-discretionary categories are taking a bigger share of spending, particularly
amongst millennials

PHYSICAL GOODS ARE BECOMING A SMALLER SHARE OF CONSUMPTION

CONFIDENTIAL

8

Digital Disintermediation
 Online continues to take share from physical retail, which is driving negative traffic
trends across the sector
 E-Commerce growth is being disproportionately captured by pure plays
 Online price transparency is putting pressure on retail prices
 To survive, companies need to have a clear omni-channel strategy; however,
many businesses are lagging behind in this key area

E-COMMERCE (% OF CORE RETAIL SALES)
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SHOPPERTRAK RETAIL VISITS (YOY)

APPAREL SALES BY CHANNEL (IN MM)
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Silver Economy
 During our investment horizon, the most significant population growth is expected
to come from retirees (65+)
 In the U.S., individuals over 50 are expected to generate $7.1 trillion in economy
activity (known as the ‘Longevity Economy’)
 The average net worth of households headed by people over 50 is more than
double that of households led by individuals in the 20-50 age range

POPULATION GROWTH IN MILLIONS
(DEVELOPED MARKETS)

CONFIDENTIAL
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Convenience
 Consumer are seeking more immediate gratification and attempting to maximize
their free time
 These trends are impacting everything from fashion to food
• Tom Ford, Ralph Lauren, and Burberry have all embraced the ‘see now, buynow’ trend in fashion
• Companies such as Chefs Plate and HelloFresh are making it easy for busy
families to shop and prepare healthy meals
• Amazon now offers free same day delivery in Toronto and Vancouver
• Many grocery and speciality retailers now offer ‘Click and Collect’

CONFIDENTIAL
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Authenticity and Personalization
 With advances in technology, consumers are expecting personalization from even
the most mass-produced brands
 Brand’s can benefit from the emotional connection personalization creates with
customers but must be careful to not to stray to far from their core brand image
• Nike ID and Converse Custom both allow ‘on brand’ customization
• Some niche brands, such as the custom jewellery designer Atelier Paulin,
have built their entire business around personalization
 Consumers associate authenticity with both heritage and companies taking
actions that mirror their brand values
•

REI closed its stores on Black Friday to encourage customers and
employees to enjoy the outdoors

• Roots continues to manufacture by hand its leather goods in Toronto

CONFIDENTIAL
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Outlook/Conclusions
 Retailers are facing a tough environment with changing consumption and traffic
trends
 Successful companies will learn to leverage their customer data to create an
offering that addresses consumers’ changing preferences
 To create a defensible position, retailers need to carefully consider the
investments required today to create a clear and differentiated positioning
 Retailers cannot afford to remain stationary with the factors impacting the
consumer sector changing on a daily basis

CONFIDENTIAL
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Current Retail Trends

Sluggish Retail Sales Growth
•

In the mid-2000’s retail sales grew 5-7% per year

•

Retail sales since 2013 have grown only 3-4% per year

•

Holiday sales in 2015 increased only about 3%

•

2016 is reported to be the weakest retail sales year since
2009

•

Key retail segments have been especially hard hit:
department stores, general merchandise stores, consumer
electronics, and specialty apparel
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Current Retail Trends (cont’d)
Monthly Retail Sales
(excludes motor vehicles and parts, gasoline stations, and food services and drinking establishments)
Retail Sales (excl. food services/dining, autos/parts & gas stations)
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Current Retail Trends (cont’d)

Changing U.S. Demographics*
•

Millennials outnumber Baby Boomers
•

•

These younger consumers are reaching their prime spending
years while Baby Boomers fade into the sunset of their lives
(and spending impact)

Millennials are very different from the rest of the consumer
population, both in the ways they shop and how they spend
their money
•

This shift will continue to dramatically impact the approach
retailers take to interacting and connecting with their
customers

* Courtesy of BRG
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Current Retail Trends (cont’d)
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Current Retail Trends (cont’d)

Growing Impact of Online Sales
•

U.S. online sales exceeded $340 billion in 2015

•

Amazon.com is reporting that 2016 has been a record year

•

U.S. online sales are expected to increase by 57% to $535
billion in 2019

•

Online price transparency is a game-changer for consumers
and retailers as price comparisons have become effortless

•

Successful retailers must have an effective online presence
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Current Retail Trends (cont’d)

US Retail e-Commerce Sales
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Current Retail Trends (cont’d)

Source: BRG Consumer Spending Survey, July 2016
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Current Retail Trends (cont’d)

Other Challenges Facing Retailers
•

Advancements in mobile technology have changed retail, from
the consumer experience to operations

•

The power of mobility and emerging delivery models will have
a more profound impact on retail in future years

•

Cybersecurity is essential

•

Consumers expect an integrated online and in-store
experience

•

Loyalty programs are not effective across all retail industries

10
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Current Retail Trends (cont’d)

Source: BRG Consumer Spending Survey, July 2016
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Considerations for Retailers in Distress

•

Liquidity issues

•

Secured debt

•

Ratings agencies

•

Equity sponsors

•

Communications with lenders

•

Communications with vendors and trade creditors

•

Communications with employees

•

Communications with customers

12
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Considerations for Retailers in Distress (cont’d)

•

Management

•

Fiduciary duties

•

D&O insurance

•

Restructuring advisors
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Considerations for Retailers in Distress (cont’d)

Non-bankruptcy asset sale
• Benefits
• Buyer and seller maintain control and may not need to expose the deal to the broader
market (affords buyer greater assurance of acquisition)
• Avoid constraints of the bankruptcy code
• Likely can close faster
• Lock-ups, no-shops, breakup fees easier to obtain
• Cost savings
• Risks
• Fraudulent transfer and bulk transfer claims
• Subsequent bankruptcy by seller
• Successor liability
• Deal protections, such as solvency opinions, solvency representations, escrows,
holdbacks and seller promises to satisfy creditors offer limited protection
• Fiduciary duty concerns for seller’s principals

Receivership
Assignment for the benefit of creditors
14
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Considerations for Retailers in Distress (cont’d)

Compare 363 Sale to Non-Bankruptcy Sale
Buyer
363 Pros: • Purchase through 363 process

• eliminates fraudulent transfer risk
• addresses some unwanted liabilities and
adverse claims
• reduces successor liability risk
• Protection afforded by 363(m)
• Limited, 10-day appeal period

•
•
•
•

Seller
No need for shareholder approval of sale
Reduced stress in dealing with remaining
liabilities and adverse claims
Less vulnerable to stockholder attack
Provides additional comfort to directors and
officers of seller

363 Cons:• 363 sale requires bankruptcy auction process in

most cases (even if auction was conducted prebankruptcy) and gives buyer reduced assurance
of acquisition
•
• Break-up fees, expense reimbursement, and
overbid protections and the process may be
•
unenforceable in bankruptcy

Bankruptcy filing may adversely affect the
business
Employees may defect

Often, the decision to conduct sale through a bankruptcy filing will
be dictated by the buyer
15

Value Preservation Issues

•

Intellectual Property

•

Real Estate

•

Tax Attributes

16
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Chapter 11 Bankruptcy Issues for Retailers

Renegotiating or Refinancing Debt
•

DIP financing
•

•

11 U.S.C. § 364 authorizes a debtor to obtain credit
and incur debt so that the debtor can continue to
operate in bankruptcy

Exit financing and/or conversion of debt to equity
•

11 U.S.C. § 1129 contains the requirements that must
be met in order for a plan of reorganization to be
confirmed by the bankruptcy court
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Chapter 11 Bankruptcy Issues for Retailers (cont’d)

Shedding Unprofitable Leases
•

Right to assume or reject executory contracts and unexpired
leases
•

11 U.S.C. § 365 authorizes a debtor to assume
beneficial contracts and leases and to reject
burdensome contracts and leases

•

Leases can be sold and assigned

•

Debtors generally have 120 days to assume a real property
lease of commercial property before it is deemed rejected

•

Rejection damages are capped
18
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Chapter 11 Bankruptcy Issues for Retailers (cont’d)

“Free and Clear” Asset Sales
•

11 U.S.C. § 363 authorizes a debtor to sell property of the
estate “free and clear” of any interest in such property

•

Debtors have a duty to maximize value of all assets

•

Court-approved marketing and sale process

•

Secured lenders can credit bid

•

Minimum successor liability and protection for “good faith”
purchaser

19

Chapter 11 Bankruptcy Issues for Retailers (cont’d)

Automatic Stay
•

11 U.S.C. § 362 provides that immediately upon the filing of a
bankruptcy petition, all actions by creditors are automatically
stayed.
•

Foreclosures

•

Litigation

20
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Chapter 11 Bankruptcy Issues for Retailers (cont’d)

Sale of Consumer Data
•

Privacy policies are contractual and some prohibit the sale of
consumer data by their terms

•

Retail companies may have multiple customer-facing policies
(e.g., loyalty programs)
•

“We may transfer your personal information in the
event of a corporate sale, merger, acquisition,
dissolution or similar event.”

21

Chapter 11 Bankruptcy Issues for Retailers (cont’d)

Sale of Consumer Data (cont’d)
•

Consumer protection agencies (e.g., FTC) impose additional
standards on retailers and buyers

•

The Bankruptcy Court can appoint a Consumer Privacy
Ombudsman
•

11 U.S.C. § 332 authorizes the bankruptcy court to
appoint a disinterested person to serve as a consumer
privacy ombudsman if the debtor proposes a sale of
personally identifiable information

22
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Chapter 11 Bankruptcy Issues for Retailers (cont’d)

Sale of Inventory
•

Liquidation and bulk sales

•

Negotiation of purchase price

•

Negotiation of purchase price adjustment

•

Consignment Issues

•

Dealing with Liquidators

23

Drivers of Success and Failure in a Retail Bankruptcy

Filing with a Plan and Support for a Plan of Reorganization
•

11 U.S.C. § 1129 contains the requirements that must be met
in order for a plan of reorganization to be confirmed by the
bankruptcy court.

•

Pre-filing negotiations with lenders

•

Pre-filing negotiations with trade creditors

•

Having a deal in place with key constituents is best

•

Timing and seasonality are critical in a retail bankruptcy

24
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Drivers of Success and Failure in a Retail Bankruptcy
(cont’d)
Filing with a Stalking Horse Bidder for a Sale of All Assets
•

11 U.S.C. § 363 authorizes a debtor to sell property of the
estate “free and clear” of any interest in such property.

•

Robust pre-filing marketing process

•

Maximizing value of assets in an exit sale

•

Sale and assignment of leases and contracts

•

Timing and seasonality are critical in a retail bankruptcy
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Drivers of Success and Failure in a Retail Bankruptcy
(cont’d)
Filing with No Plan and No Bidder
•

Primary difference between success and failure in a retail
bankruptcy
 having a transaction on Day One

•

Successful negotiations with constituents post-filing

•

Retail liquidation in Chapter 11

26
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Samuel A. Newman
333 South Grand Avenue, Los Angeles, CA 90071-3197
Tel: +1 213.229.7644
SNewman@gibsondunn.com
Sam Newman is a partner in the Los Angeles office of Gibson, Dunn & Crutcher and a member of both the Business
Restructuring and Reorganization Group and the Corporate Department. His practice involves representing creditors, debtors and
other parties-in-interest in Chapter 11 cases. He also advises buyers, sellers, lenders and borrowers in transactions involving
distressed assets.
Mr. Newman has been named as one of California's leading lawyers in business and restructuring by Chambers USA – America's
Leading Business Lawyers and recognized by his peers as one of The Best Lawyers in America® in the area of Bankruptcy and
Creditor-Debtor Rights Law. Mr. Newman has also been named as a Southern California Super Lawyer in the area of Bankruptcy
& Creditor/Debtor Rights.
Mr. Newman's speaking engagements include Debtor In Possession Financings: Current Developments, Los Angeles County Bar
Association, When Lenders Fail: The Ultimate Indignity, The Financial Lawyers Conference; The Subprime Meltdown From an
Insolvency Litigation Perspective, 11th Annual Southwest Bankruptcy Conference of the American Bankruptcy Institute; The
Subprime Lending Industry: A Look at the Restructuring of a Market in Turmoil, the American Bar Association Annual Meeting,
Section of Business Law; When Good Loans Go Bad: An In-Depth Discussion of the Subprime Lending Industry, Turnaround
Management Association.
Mr. Newman is admitted to practice law in California. He earned his law degree magna cum laude from Georgetown University
Law Center where he was elected to the Order of the Coif. He received a Bachelor of Science degree in Foreign Service from
Georgetown University's School of Foreign Service in 1992. Prior to joining Gibson, Dunn & Crutcher LLP, Mr. Newman held
political and fundraising positions with the Democratic National Committee (DNC) in Washington, DC and served in legislative and
policy positions for Senator John Glenn (OH) and Representatives Gary Ackerman (NY) and Rob Andrews (NJ). He lives in
Manhattan Beach, California with his wife, Katja, and their children Jakob and Max.
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What the Canada-EU Comprehensive Economic
and Trade Agreement (CETA) Means for Retailers
and Consumer Products Companies
John W. Boscariol
Robert A. Glasgow

McCarthy Tétrault S.E.N.C.R.L., s.r.l. / mccarthy.ca
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CETA – An Overview
Background & Implementation :
¬ “New Breed” of Agreement
¬ Implementation underway – Target: May 2017

Market Access - More Affordability & Selection :
¬ Lower tariffs
¬ Updated Rules of Origin (ROO)
¬ Specific examples – Autos, Textiles, and Cheese

Broad Regulatory Changes :
¬
¬
¬
¬

Streamlined assessment regime
Commitment to concurrence
Customs & Trade Facilitation
Labour Mobility & Certifications

McCarthy Tétrault S.E.N.C.R.L., s.r.l. / mccarthy.ca
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CETA - “New Breed” of Trade
Agreement
¬ In negotiations for nearly a decade
¬ Commitment from Canada and provinces
¬ Creates one of the largest free trade areas in
the world
¬ Agreement covers:
¬ Goods, services, government procurement, foreign
investment, intellectual property rules, regulatory
streamlining, e-commerce, and labour mobility

McCarthy Tétrault S.E.N.C.R.L., s.r.l. / mccarthy.ca
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CETA - Implementation
¬

Negotiations concluded Fall
2015

¬

Deal signed October 2016

¬

Bill C-30, the CETA
Implementation Act passed
House of Commons

¬

European Parliament has
ratified the agreement

¬

Provisional application likely
by May 2017

¬

Excludes Investor-State
Court, certain IP provisions,
certain Financial Services
commitments

¬

EU Member States &
Canadian Provinces?

May 2017 – Beginning of the End

McCarthy Tétrault S.E.N.C.R.L., s.r.l. / mccarthy.ca
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Market Access - Tariff
¬ 98% of items immediately duty free
¬ The rest…
¬ Items which have staggered reductions
¬ Ships, vehicles/parts of certain types, fish and seafood,
certain agricultural products

¬ Items which will have continued tariffs
¬ Over access commitment dairy, poultry, etc.

McCarthy Tétrault LLP / mccarthy.ca
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Market Access - Rules of Origin
¬ Governed by specific protocol in CETA
¬ Product specific rules. Generally require
product to be:
¬ Wholly derived
¬ Undergo a “change in heading”
¬ Undergo a change with restrictions on
value/weight of non-originating inputs

¬ Rules created for “sets” of mixed goods
McCarthy Tétrault LLP / mccarthy.ca
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Market Access – Specific Industries
¬

Three consumer facing industries with
exceptions/specific rules

¬

Textiles: includes garments, woven
fabrics/yarn in raw form, and household
items like carpeting

¬

Automobiles: Increased quota and
liberalized ROO:

¬

¬

45-50% non-originating inputs by value
generally

¬

Quota to allow vehicles with 70% by value,
80% by cost limits on non-CETA content

¬

Procedures for cumulating originating material
with US origin items if TTIP signed

Cheese: massive increases in quota
¬

16,000 tonnes for all-purposes

¬

Additional 1,700 tonnes for “industrial cheese”

¬

Allocation will require reservations for “new
entrants”

McCarthy Tétrault S.E.N.C.R.L., s.r.l. / mccarthy.ca
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Regulatory – Conformity Assessment
¬ First step to solve problem of divergent regulatory
schemes
¬ CETA require mutual acceptance of conformity
assessments
¬ Assessments by independent assessment bodies in certain
areas will be accepted by both jurisdictions
¬ Toys, radios, electrical appliances etc.

¬ Must still meet relevant regulatory criteria – but can
now centrally source manufacturing an approvals
¬ Separate, but similar, protocol for pharmaceuticals
McCarthy Tétrault LLP / mccarthy.ca
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Regulatory – Moving towards
Concurrence
¬ Parties committed to regulatory cooperation
and cohesion
¬ Establishment of Regulatory Cooperation
Forum – annual meetings to review new
initiatives
¬ Regulations to be based upon scientific
principles
McCarthy Tétrault LLP / mccarthy.ca
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Regulatory – Customs & Trade
Facilitation & E-Commerce
¬ Customs Facilitation
¬ Transparency
¬ Automated approval and release pending payment of duties
¬ Right to speedy review and appeal – issues with CBSA
procedure?

¬ First Canadian FTA with e-commerce chapter
¬ Moratorium on customs duties for digital transfers
¬ Commitments on transparency and competition preservation
when making regulations
¬ Periodic exchanges on e-commerce laws

McCarthy Tétrault LLP / mccarthy.ca
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Regulatory – Labour Mobility &
Certifications
¬ Labour Mobility:
¬ Designed to enable business visitor and high-skilled labour
¬ Allows for greater access to intra-corporate transferees
¬ Commitments on no caps or quantitative restrictions for such
visitors

¬ Professional Certifications
¬ Sets out a framework to allow professional regulators to
cooperate for mutual recognition

McCarthy Tétrault LLP / mccarthy.ca
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Questions? Comments?

McCarthy Tétrault S.E.N.C.R.L., s.r.l. / mccarthy.ca
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Contacts
John W. Boscariol

Partner
416-601-7835
jboscariol@mccarthy.ca
Twitter: @tradelawyer

Robert A. Glasgow Associate
416-601-7823
rglasgow@mccarthy.ca
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