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PIPEDA and Creditors

“I would allow the appeal and order Scotiabank to produce the
mortgage discharge statement to RBC. I find as Hoy A.C.J.O. did,
that there are two bases for allowing this appeal. First, disclosure
is required to comply with an order made by a court. Second,
the Trangs impliedly consented to disclosure in the
circumstances of this case. While it is not essential to have both
of these bases to dispose of the appeal, both are present in this
case, and each one of them, on its own, would suffice to dispose of
this case.”

RBC v. Trang, 2016 SCC 50 at para 3 [Emphasis added]



PIPEDA and Creditors – Take Aways

¬ PIPEDA’s purpose is balancing privacy and
legitimate business interests

¬ Assess sensitivity of information in a
contextual way

¬ Breathes life in exceptions – court may and
should make orders for disclosure

¬ Breathes life into implied consent

¬ Hurdles re enforcement eased
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RBC v. Trang, 2016 SCC 50



Privilege Update

“Although litigation privilege is distinguishable from
solicitor-client privilege, the fact remains that (1) it is a
class privilege, (2) it is subject to clearly defined
exceptions, not to a case-by-case balancing test, and
(3) it can be asserted against third parties, including
third party investigators who have a duty of
confidentiality.”
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Lizotte v. Aviva Insurance 2016 SCC 52 at para 31 [Emphasis added]



Privilege Update - continued

Section 56(3) of FOIPP reads:

“Despite any other enactment or any privilege of the law of evidence, a
public body must produce to the Commissioner within 10 days any records
or a copy of any record required under subsection (1) or (2).”

Court in University of Calgary case held:

“I conclude that ‘any privilege of the law of evidence’ is not sufficiently
clear and precise to set aside or permit an infringement of solicitor-client

privilege.”
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Alberta Information and Privacy Commissioner of Alberta v. University of Calgary 2016 SCC 53
at para 37 [Emphasis added]



Privilege Take-Aways

¬ Litigation privilege has been strengthened; and

¬ For institutions managing parallel track
proceedings, your protection was
strengthened. The regulator will not be able to
compel production of litigation privileged
documents absent very clear language.
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Lizotte v. Aviva Insurance 2016 SCC 52
Alberta Information and Privacy Commissioner of Alberta v. University of Calgary 2016 SCC 53



Common Interest Privilege Under Challenge

“Advisory CIP [common interest privilege] provides no benefit to the
administration of justice in either enhancing compliance or maintaining the
solicitor-client relationship, while significantly adding to its costs. Advisory
CIP significantly expands the quantity of relevant evidence that is denied to
the courts. It is not available to most users of advisory legal services and
unfairly disadvantages them at trial. Furthermore, it provides an increased
potential for abuse, while undermining the administration of justice by
predominantly enabling transactions that anticipate creating litigation. […]

The claimed policy benefit of advisory CIP of enabling commercial
transactions is entirely speculative, and more likely represents a cost to
society by the fact that advisory CIP mostly enables transactions that
anticipate litigation which undermines the administration of justice, or are
otherwise of no, or harmful value to society.”
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Minister of National Revenue v. Iggilish Holdings Inc. 2016 FC 1352 at p. 123



Common Interest Privilege Take Aways

¬ Iggilish Holdings Inc. decision is under appeal.

¬ Common interest privilege at is strongest when tied to litigation.

¬ Common interest privilege in the transaction context is under
challenge and consider up front the consequence if privilege is
found to have been waived.

¬ Consider more formal structure for common interest privilege:

¬ In writing

¬ Identify common purpose

¬ Consider institutional rationales for privilege
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Minister of National Revenue v. Iggilish Holdings Inc. 2016 FC 1352 at p. 123



M&A Fairness

“… Given the ‘red flags’ in this case – the absence of a fairness
opinion from an independent expert, the failure of Morgan Stanley to
assess the value of the CRP as compared with the value of the PRL
prospects (again, the company’s primary asset); the deficiencies
pointed out by Mr. Dey; the unchallenged report of Mr. Booth; the
fact the CEO was in a position of conflict; the probability the
“independent” special committee was not independent of
management; and the lack of “necessity” for the deal – the Court
was required to do more than accept the vote of the majority as a
“proxy” for fairness, or the cash amount of Exxon’s offer as a proxy
for reasonableness. …”

InterOil Corporation v. Mulacek, 2016 YKCA 14 at para. 40
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M&A Fairness – Take Aways

¬ Litigation concerning contested arrangements is likely to increase

¬ Do not assume that majority shareholder approval will automatically
result in court approval

¬ Consider taking the following steps, particularly if management or board
members have a financial interest in the success of the arrangement,
and/or if it is expected that dissident shareholders will challenge the
arrangement:

¬ Establish a truly independent special committee of directors advised
by independent counsel who play an active role in negotiating the
transaction

¬ Obtain a second fairness opinion on a fixed fee basis, which includes
substantive analysis

¬ If an opinion is provided for a success fee, disclose the amount of the
fee to the shareholders

InterOil Corporation v. Mulacek, 2016 YKCA 14
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Oppression

¬ “He… could be thought to reasonably expect the corporation to ensure
that the corporate formalities to register this arrangement would be
observed. But the failure to do so (i.e. the conduct that “violated” those
expectations) cannot be characterized as “oppressive, unfairly prejudicial
or unfairly disregarding” of his interests. This was a two-person, private
company in which the dealings between the parties were marked by
extreme informality. As this Court said in BCE, “[c]ourts may accord
more latitude to the directors of a small, closely held corporation to
deviate from strict formalities than to the directors of a larger public
company”… In substance, Mr. Mennillo was not oppressed but treated
as he wanted the corporation to treat him. The failure of the company’s
lawyer to comply with the corporate law requirements to give effect to
that intention is not oppression.”

Mennillo v. Intramodal inc., 2016 SCC 51 at para. 10
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Oppression Take Aways

¬ Oppression focuses on “business realities”, not “narrow
legalities”

¬ Failure to comply with statutory formalities will not on its own give
rise to an oppression claim if no reasonable expectations are
unfairly frustrated as a result, although conversely, unlawful
conduct is not always required for an oppression claim

¬ However, companies should still endeavour to comply with
statutory formalities because the failure to do so may give rise to
a compliance order, and at a minimum result in lengthy litigation

¬ The oppression remedy is highly contextual, and what constitutes
oppression may differ in a small as opposed to large corporation

Mennillo v. Intramodal inc., 2016 SCC 51 at para. 10
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Class Action Update

“In a pan-national class action proceedings over which the superior court
has subject-matter and personal jurisdiction, a judge of that court has the
discretion to hold a hearing outside his or her territory in conjunction with
other judges managing related class actions. This is provided that the judge
will not have resort to the court’s coercive powers in order to convene or
conduct the hearing and the hearing is not contrary to the law of the place in
which it will be held. This discretion must, of course, be exercised in the
interests of the administration of justice.”
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Endean v. BC 2016 SCC 42 at para 58



Class Action Take Aways

¬ Continued concern by the court with respect to access
to justice.

¬ More practical focus from the SCC re dealing with
procedural aspects of very big cases.

¬ Strong basis to make a pitch for the court having
jurisdiction to deal with procedural issues in a practical
and novel way.
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Terminations under Canada’s Labour Code

“AECL’s argument that employment can be terminated without cause so
long as minimum notice or compensation is given, on the other hand, would
have the effect of rendering many of the Unjust Dismissal remedies
meaningless or redundant. The requirement to provide reasons for
dismissal under s. 241(1), for example, would be redundant. And, if an
employee were ordered to be reinstated under s. 242(4)(b), it could well turn
out to be a meaningless remedy if the employer could simply dismiss that
employee again by giving notice and severance pay. These consequences
result in statutory incoherence. Only by interpreting ss. 240 to 246 as
representing a displacement of the employer’s ability at common law
to fire an employee without reasons if reasonable notice is given, does
the scheme and its remedial package make sense.”
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Wilson v. Atomic Energy of Canada 2016 SCC 29 at para 68 [Emphasis added]



Terminations Take Aways

¬ Ensure appropriate and timely evaluation of an employee’s potential for
success prior to the end of the first year of employment.

¬ Implement and enforce robust performance management and
disciplinary programs so you can establish cause in appropriate cases.

¬ Be mindful of work discontinuance in corporate re-organizations.

¬ Settlement agreements need to cover a s. 240 complaint and a wrongful
dismissal action.
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Good Faith in Contracts

“… The recognition of a general duty of good faith would be a
significant step in the development of our law of contract with
potentially far-reaching consequences … Bhasin v Hrynew, 2014
SCC 71… In my view the better course is for the law to develop
along established lines rather than to encourage judges to look
for what the judge in this case called some "general organising
principle" drawn from cases of disparate kinds. … There is in my
view a real danger that if a general principle of good faith were
established it would be invoked as often to undermine as to
support the terms in which the parties have reached agreement.
…”

MSC Mediterranean Shipping Company SA v. Cottonex Anstalt [2016] EWCA Civ 789 at para. 45
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Good Faith in Contracts (cont’d)

“… Yet, despite the very long duration of the power contract,
there appears no relational element… that would require
Respondent to impoverish itself in order to enrich Appellant.
Good faith does not require Respondent to cooperate in this
sense. It must not mislead Appellant nor cause it harm in
performing its obligations, but it is not bound to exhibit
benevolence nor to negotiate in such vein. Moreover, there is
nothing in the contractual relationship between the parties which
justifies imposing the equivalent of the "much higher obligations
of a fiduciary" referred to by Justice Cromwell. …”

Churchill Falls (Labrador) Corporation Ltd. v. Hydro-Québec, [2016] Q.J. No. 9073 (C.A.) at para. 140
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Good Faith in Contracts (cont’d)

“…[T]he Bhasin principle relates to the performance of the
contract. It does not relate to the negotiation or terms of the
contract. Bhasin does not invite the court to examine the terms of
the contract and decide if they are "honest", "capricious", or
negotiated in "good faith", much less whether they are "fair and
reasonable". The courts have never concerned themselves with
the relative value of the consideration exchanged in a
contract…Unless a contract is unconscionable or contrary to
public policy, it is to be enforced in accordance with its terms.”
[emphasis in original]

Styles v. Alberta Investment Management Corporation, 2017 ABCA 1 at para. 51
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Good Faith in Contracts (cont’d)

“The concepts of "dishonesty, arbitrariness, and capriciousness" on the
one hand, and "unreasonableness" on the other hand have distinct
meanings in law… "…[T]he obligation to behave in good faith imports
quite a different kind of obligation than an obligation to behave
reasonably." A discretion may be exercised "unreasonably",
"subjectively", "idiosyncratically" or "selfishly" without it following that the
discretion has been exercised arbitrarily or dishonestly. What is
objectively "unreasonable" may make sense to a particular contracting
party with unorthodox business or non-business objectives. Even if a
discretion is "unreasonably" exercised because it extends beyond the
proper contractual rights of the party exercising the discretion, that does
not necessarily engage any element of bad faith, even though it is a
breach of contract. ...”

Styles v. Alberta Investment Management Corporation, 2017 ABCA 1 at para. 59
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Good Faith in Contracts – Take Aways

¬ Common law Canada is moving away from England in its recognition
of an organizing principle of good faith, and is likely to see growing
integration with the civil law of Quebec

¬ However, the current appellate trend is to apply the principle of good
faith in a restrained way. In particular:

¬ The principle does not require a party to subordinate its self-
interest to the counterparty

¬ The principle does not permit the courts to second-guess the
terms of the parties’ contract based on fairness

¬ The principle is most likely to apply in extreme cases, such as
dishonesty or arbitrary and capricious behaviour, not simply
where one party acts unreasonably
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Standard of Review for Standard Form
Contracts

¬ Sattva should not be read as holding that contractual
interpretation is always a question of mixed fact and law,
and always owed deference on appeal. I would recognize
an exception to Sattva’s holding on the standard of review
of contractual interpretation. Where, like here, the appeal
involves the interpretation of a standard form contract, the
interpretation at issue is of precedential value, and there is
no meaningful factual matrix specific to the particular
parties to assist the interpretation process, this
interpretation is better characterized as a question of law
subject to correctness review.

Ledcor Construction Ltd. v. Northbridge Indemnity Insurance Co., 2016 SCC 37 at para. 46
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Standard of Review for Standard Form
Contracts – Take Aways

¬ On appeal, the interpretation of a standard form contract will be reviewed
on a standard of correctness if the issue is of precedential value and
there is no meaningful factual matrix specific to the particular parties to
assist the interpretation process

¬ However, the standard of review may still be reasonableness if the
interpretative issue involves a very particular set of circumstances that is
not apt to be of much interest to judges and lawyers in the future, e.g.:

¬ the factual matrix specific to the particular parties assists in the
interpretation; or

¬ the parties negotiated and modified what was initially a standard
form contract

¬ Courts interpreting standard form contracts will generally pay less
attention to factual matrix and more to prior case law involving similar
provisions, though surrounding circumstances that are not fact specific
may still be relevant (e.g., the purpose of the contract, the nature of the
relationship it creates, and the market or industry in which it operates)

23

McCarthy Tétrault LLP / mccarthy.ca



24

McCarthy Tétrault S.E.N.C.R.L., s.r.l. / mccarthy.ca

Questions? Comments?
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