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Overview

I. Legislative Update
¬ Provincial/Federal statutory changes and new regulatory guidelines

II. Case Law Update
¬ Restitution & Recovery: developments in pensions jurisprudence
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I. Legislative Update: Cross-Country Checkup

Ontario
• FSRA, AMPs & Superintendent powers
• Solvency funding review and temp. relief 
• PRPPs

Québec
• VRSPs
• Rules on annuities and 
funding policies

Manitoba
• Temp. solvency 

funding relief
• PRPPs

Saskatchewan

• Introduction of LLPs
• Updated forms & 
guidelines

Alberta

• New interpretive guidelines
• Governance policy deadline

B.C.
• New bulletins
• Records guideline

Nova Scotia

• Solvency funding review 
and temp. relief

New Brunswick

• Temp. solvency funding
relief

CAPSA
• Consultation on MJPP funding
• Revised governance guidelineFederal

• Guideline on derivatives
• Letters of credit



I. Legislative Update: Overview

¬ Broad themes across jurisdictions:

• Temporary solvency funding relief & reform

• PRPPs/VRSPs

• Portability

• Governance
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I. Legislative Update: British Columbia 
& Alberta

¬ British Columbia published:

• Bulletin PENS 17-001: Transfer Options for Lump Sum Payment 

(January 2017)

• Bulletin PENS 17-002: Termination Expense Assumptions (June 2017)

• Records Retention Guideline (September 2017)

¬ Alberta released:

• Interpretive Guideline #5: Division and Distribution of Pension Benefits on 
Marriage Breakdown (February 2017)

• Interpretive Guideline #12: Governance, Investment and Funding Policies 
and Plan Assessments (March 2017)

¬ The deadline for plans to implement a governance policy was further extended to 
December 31, 2017 
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I. Legislative Update: Saskatchewan & Manitoba

¬ Saskatchewan amended the Pension Benefits Regulations, 1993, to introduce 

a funding and regulatory regime for Limited Liability Plans (August 2017).

¬ The province also published updated forms and instruction guides in respect of: 

• Annual Information Returns (March 2017)

• Applications for the Registration of a Pension Plan (March 2017)

¬ Manitoba‟s Pooled Registered Pension Plans Act and associated regulation 

came into force on August 1, 2017

¬ Temporary solvency funding relief measures were also introduced in December 
2016.
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I. Legislative Update: Québec

¬ Québec introduced new rules relating to:

• Funding of municipal and university plans (September 2017)

• Member-funded pension plans (August 2017)

¬ Mandatory VSRP enrollment for employers with 10 or more employees, and who 

do not otherwise offer a group retirement savings plan, is December 31, 2017

¬ Bill 149 introduced in November, set to increase QPP contributions and payments 

beginning in 2018
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I. Legislative Update: Ontario

¬ Ontario introduced a number of pension-related statutes and amendments, 

including changes addressing:

• Superintendent‟s consent for annuity purchases on wind-up (effective January 2018)

• Administrative monetary penalties (effective January 2018)

• Temporary solvency funding relief (effective July 2017)

• Public sector SEPP-JSPP asset transfers and conversions (effective July 2017)

• Enhanced Superintendent powers (effective May 2017)

• PRPPs (effective March 2017)

• Portability options for retired members (effective March 2017)

• Definition of “Spouse” (effective January 2017)

• Financial Services Regulatory Authority (created December 2016)

¬ FSCO published/updated policy documents addressing:

• ESG factors - IGN-004 (November 2017)

• Searching for plan beneficiaries – A300-900 (September 2017)

• Waiver of biennial statements for missing retired/former members - A300-901 

(September 2017)

• Entitlement, waiver and cancellation of joint and survivor pension/annuity- S500-307 

(March 2017)
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I. Legislative Update: New Brunswick & 
Nova Scotia

¬ New Brunswick adopted a regulation providing for temporary solvency funding 

relief for multi-jurisdictional pension plans (September 2017)

¬ Nova Scotia introduced regulatory changes to provide temporary solvency 

funding relief (August 2017) 

¬ In September 2017, the province also released a discussion paper addressing:

• Funding framework for DB plans

• Target benefit plans

• Annuity discharge

• Pension investment rules
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I. Legislative Update: Federal & CAPSA

¬ Federal government introduced amendments to the Pension Benefits Standards 

Regulations, 1985 in respect of:

• Calculating the maximum limit on letters of credit (June 2017)

• Unlocking and transfer rules for locked-in accounts (June 2017)

¬ OSFI published policy notes/guidelines on:

• Reporting requirements for DB actuarial reports (October 2017)

• Default investment options for PRPPs (July 2017)

• Best practices for derivatives (July 2017)

¬ CAPSA published:

• Consultation on funding and asset allocation for Multi-Jurisdictional 

Pension Plans (July 2017)

• Published revised governance guideline (Guideline No. 4) and self-

assessment questionnaire in December 2016
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II. Case Law Update:  Restitution & Recovery

McCarthy Tétrault LLP / mccarthy.ca 
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II. Case Law Update:  Restitution & Recovery

¬ Three cases focused on restitution and recovery in respect of plan funds:

1. Threlfall v. Carleton University, 2017 QCCA 1632

2. R v. Klyne, 2017 BCPC 26 

3. Alberta Motor Association v. Gladden, 2017 ABQB 174
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II. Case Law Update:  Restitution & Recovery

¬ Threlfall v. Carleton University, 2017 QCCA 1632

• Retired Member of University plan, began receipt of “life only” pension in 

1997, with benefits payable at $6,000 per month

o Suffered from Alzeimer‟s disease and went missing on a walk in 

September 2007

• Appellant was the Retired Member‟s former de facto spouse, who lived in a 

separate house on the same property

o In February 2008, the Appellant made a motion to be recognized as 

tutor of the Retired Member‟s property and began receiving a monthly 

stipend of $2,500

• University was never informed of Retired Member‟s disappearance and 

continued to make monthly pension payments into his bank account

• University discovered disappearance in January 2009, and asked for a 

return of payments made since January 2008
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II. Case Law Update:  Restitution & Recovery

¬ Threlfall v. Carleton University, 2017 QCCA 1632 (cont’d)

• Appellant argued that Québec law presumed the Retired Member to be alive 

for a period of 7 years following his disappearance

o University resumed making payments in December 2009

• Retired Member‟s remains were found in July 2013 - a coroner‟s report 

determined that death had occurred in September 2007

o The University commenced proceedings in November 2014, seeking 

reimbursement of $497,332.64 from the Appellant

• Trial court ruled payments made after death were not considered “due” and 

therefore subject to restitution. This was confirmed on appeal 
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II. Case Law Update:  Restitution & Recovery

¬ R v. Klyne, 2017 BCPC 26

• Sr. Pension and Benefits Coordinator worked for administrator of BC Credit 

Union Employees‟ Pension Plan

o Duties included management of dormant accounts

• It was discovered that $282,264.42 had been transferred from 15 employee 

pension accounts to the Coordinator‟s accounts

o This was done by either duplicating final balances in accounts that had 

already been paid out, or drawing amounts from dormant accounts 

• The Plan made payments to victims and was reimbursed under an insurance 

policy, save for a deductible of $28,226.44

o Criminal charges were brought against the Coordinator

• Court issued an 18-month sentence and ordered restitution for the full 

amount
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II. Case Law Update:  Restitution & Recovery

¬ Alberta Motor Association v. Gladden, 2017 ABQB 174

• Respondent was sued for misappropriating funds from the AMA while 

employed as vice-president of technology

• Respondent agreed to a consent judgment in the amount of 

$10,236,945.26 and agreed to transfer the commuted value of his AMA 

pension back to the organization

• Alberta‟s Employment Pension Plans Act contains provisions which prohibit 

the beneficiary of a pension plan from alienating benefits under the plan

o Civil Enforcement Act contains an exemption to the prohibition against 

alienation where a person has been convicted of a criminal offence

• Although the Respondent had not been charged, the Court allowed the 

consent judgment

• It was determined that the admitted fraud fell within the criminal 

definition, and that the Respondent had constructively abandoned his 

pension entitlement
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II. Case Law Update: Other Cases of Note

• Walter Energy Canada Holdings, Inc. (Re), 2017 BCSC 709

o ERISA application in Canada

• IBEW, Local No. 1007 v. Epcor Utilities Inc., 2017 ABCA 314

o Age-based discrimination

• Virc v. Blair, 2017 ONCA 849

o Garnishment of RCAs

• Costigan v. Canadian Pacific Railway Company, 2017 ABQB 294

o Subsequent employment and recognition of service

• Slongo v. Slongo, 2017 ONCA 272

o Spousal Support Advisory Guidelines and early pension payout

• Arrangement relatif à Bloom Lake, 2017 QCCS 4057 („„Wabush Mines‟‟)

o Provincial deemed trust provisions and CCAA distribution
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Questions? Comments?
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THE 2017 STATEMENT OF PRIORITIES

In 2017-18, FSCO will continue to focus its efforts on core activities and initiatives in 

seven priority areas to:

• Ensure financial services industry compliance with laws and regulations.

• Provide adequate disclosure of information to enable informed decisions by 

consumers and pension plan members.

• Raise awareness of FSCO's actions in the financial services marketplace.

• Create common and integrated processes enabled by integrated technology 

solutions.

• Enhance the collection, use and sharing of market intelligence.

• Be an agile and adaptable organization.

• Influence the development of provincial, national and international regulatory 

policy.
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PENSION SECTOR PROFILE (SEP. 30, 2017)

DB Plans
DB/DC 

Plans

DC 

Plans
Total

Number of 

Plans
3,141 766 3,086 6,993

Membership 2.76 M 0.82 M 0.49 M 4.07 M

Assets $514 B $106 B $22 B $642 B
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FSCO TO FSRA TRANSITION

• Government announced appointment of three FSRA 

Board members on June 30: Bryan Davies (Chair), 

Kathryn Bouey, and Judith Robertson

• MoF also established a secretariat to work on the 

transition

• Both secretariat and FSRA have staffed up over the 

last few months

• FSCO established a full-time position to act as a 

liaison between us, the board and the secretariat

• Significant time has been spent on transition activities
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FSCO TO FSRA TRANSITION (CONT’D)

• FSRA has hired an interim CFO, external legal counsel, a head of 

communications, and seconded FSCO‟s Deputy Legal Director

• Special Advisor just appointed (former Director of the secretariat)

• Also hired an external consultant to help them develop an implementation plan

• FSCO senior management has met with board and secretariat formally several 

times and has been in regular contact throughout

• More recently, consultant has been met with each of FSCO‟s program areas as 

well as IT, Corporate Services, and Communications to do a “deep dive” in order 

to understand what roles and responsibilities that FSRA will have to assume

• Some or all board members have attended each meeting

• Expect board to finalize a comprehensive implementation plan over next few 

months

• At this point, there is still a lot of uncertainty – hopefully this will improve
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SEPP TO JSPP TRANSFERS

SEPP to JSPP activity (section 80.4 (transfer) 

and 81.0.1 (conversion))

• 1 has been completed (ROM to CAAT)

• 1 has commenced – notice was filed with 

FSCO 

• Over the last 2-3 months, we have heard 

from several sources about upcoming 

applications – we anticipate approximately 12 

more transfers/conversions in the next 12 

months
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OTHER ASSET TRANSFERS

• Have received a relatively high volume of 

asset transfer applications

• Initial backlog developed as a result of 

industry and FSCO working with new rules

• Quality of applications have improved

• Worked hard to successfully bring down 

backlog and to improve service (in part due to 

improved quality of submissions)



LEGISLATIVE UPDATE

• New Funding Regime 
• Enhanced going concern funding (PfADs, 10 yr

amortization, etc)

• Solvency funding if under certain funding threshold (85%)

• Buy-out annuity discharge 

• PBGF Changes
• Announced increase in guaranteed monthly benefit from 

$1000 to $1500 (not yet in force)

• Target Benefit for MEPPs
• New framework being developed

• DC Pension Plans
• Government initiatives announced in spring 2017

• Variable benefit legislation

2
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NEW SUPERINTENDENT POWERS

• Appointed administrator requires Superintendent approval 

before purchasing annuities (effective January 1, 2018)

• Administrative Penalties – regulations (effective January 1, 

2018)

• Superintendent can require administrators to provide further 

information to members, or to hold meetings with members (ss. 

23.1 and 25.1 of PBA)

• Superintendent can require plans to prepare a new valuation 

report – criteria now set out in regulation

• Appointing administrators – sections 8(1.1) and 8(1.2) of PBA 

and section 65.2 of Regulation 909
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ADMINISTRATIVE PENALTIES (“AMPS”)

• Filed on Sept. 15, 2017, comes into force on January 
1, 2018 

• AMPs do not impose new requirements on the 
administrator 

• FSCO expects that plan administrators are in 
compliance with legislative requirements

• They are a tool to support/enforce compliance

• The Superintendent will have the discretion to impose 
penalties
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ADMINISTRATIVE PENALTIES

• There will be two kinds of administrative penalties –

Summary (fixed) and General (variable)
• Summary apply to straightforward violations, relating to 

late regulatory filings (e.g. financial statements, actuarial 

reports).

• General may be imposed for contravening specified 

provisions listed under Schedule 1 of Reg. 365/17 (e.g. 

non-remittance of contributions, late member statements)

• Planning underway
• Implementation strategy to support appropriate roll-out 

(including policy development, communication, system 

enhancements, staff training, etc.)
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SEARCHING FOR PLAN BENEFICIARIES

Waiver of biennial statements:

• Section 27(3), which gives the Superintendent the 

ability to waive the distribution of biennial statements 

for missing former and retired members, was added 

to the PBA as part of the 2017 Budget.

• Policy A300-901 Waiver of Biennial Statements for 

Missing Former and Retired Members was published 

by FSCO in September 2017.

• The policy provides administrators with information 

on how to make a biennial statement application to 

the Superintendent.
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SEARCHING FOR PLAN BENEFICIARIES (CONT’D)

• Policy A300-900 Searching for Plan Beneficiaries 

was also published by FSCO in September 2017.

• The policy was developed to provide steps that plan 

administrators should follow when searching for 

missing members.

• Government will also be looking at other possible 

approaches, such as establishing a registry of 

missing members

• A CAPSA subcommittee is also looking at the 

missing member issue and will be developing a 

guidance note.
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INVESTMENT POLICY

• Report on Ontario Pension Plan Filings of 

SIPP Information Summaries (2017) aka the 

SIPP Data Report
• Based on 6300 Form 14‟s filed by July 2016

• Posted on our website in July 

• Information on key investment policy parameters

• Updates to IGN-004: Environmental, Social 

and Governance (ESG) Factors and related 

FAQs
• Changes made in response to industry feedback

• Better reflects common approaches to ESG 

incorporation
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PENSION PLAN CLASSIFICATION PROJECT

• Plan classification system is sorely out of date

• FSCO is leading a working group of Canadian pension 

regulators to develop a new common plan 

classification system for pension plans in order to 

improve reporting

• FSCO and other regulators to conduct internal pilots to 

classify a number of existing plans using the suggested 

classification system

• Based on pilot experience, a final recommended plan 

classification system will be developed

• Statistics Canada uses the data from regulators in their 

analysis
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TARGETED REVIEWS: FORM 7

• FSCO Targeted Reviews

• Objective:

• To help assess the level of compliance

• Provide guidance back to pension fund trustees and 
plan administrators

• Focused on external processes of regulated entities 

• Not punitive – non-compliance will not necessarily 
result in AMPs

• Planned reviews for 2017/18

• Form 7‟s and non-remittance 

• Termination option statements 
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FOR MORE INFORMATION

http://www.fsco.gov.on.ca

Pensioninquiries@fsco.gov.on.ca
(416) 590-7177

1(800) 668-0128* 

(*ask for Pension Inquiries)
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Overview

Privacy in the Context of RPPs

¬ Statutory

¬ Common law

¬ Why it matters !!!!!

Data Protection in RPPs

¬ Adjunct to business

¬ Adjunct to policies

Internal Governance – Best Practices

¬ Dealing with the Present

¬ Preparing for the Future
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1.  Privacy in the Context of RPPs

¬ Two sources:

¬ Statutory (Privacy legislation)

¬ Common Law (Case Law

¬ Caveat:  This is a general overview 
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1.  Privacy in the Context of RPPs (cont’d)

¬ Statutory

¬ Pensions arise from employment contract 

¬ Limited Privacy legislation that applies to 
employment

¬ PIPEDA (Federal)

¬ Alberta, B.C & Quebec

¬ BUT, commercial activity is generally regulated 
therefore relevant to most service providers (“SPs”)
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1.  Privacy in the Context of RPPs (cont’d)

¬ Key elements of Privacy legislation:

¬ Applies to collection etc. of “personal information” 

¬ Premised on principle that an organization cannot 
collect, use disclose or retain personal information from 
or about an identifiable individual without the knowledge 
and informed consent of that individual, subject to 
limited exceptions

¬ “Personal Information” is broadly defined as including 
any information about an identifiable individual, or 
information which allows an individual to be identified
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1.  Privacy in the Context of RPPs (cont’d)

¬ Ten Guiding Principles of Privacy legislation:

Accountability Accuracy

Identifying Purposes Safeguards

Consent Openness

Limiting Collection Individual Access

Limiting Use, Disclosure and 

Retention

Challenging 

Compliance
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1.  Privacy in the Context of RPPs (cont’d)

¬ Common Law

¬ Courts have recognized a “tort” for invasion of privacy

¬ Beyond any applicable statutory considerations, employers, plan 
administrators and SPs should be wary of potential for law suits (and 
quite possibly class action law suits)  claiming unlawful invasion of 
privacy

¬ E.g. Bank of Montreal case, the specific tort was intrusion upon 
seclusion and the court described it as such:

¬ "One who intentionally [or recklessly] intrudes, physically or 
otherwise, upon the seclusion of another or his [or her] private 
affairs or concerns, is subject to liability to the other for invasion 
of his [or her] privacy, if the invasion would be highly offensive to 
a reasonable person."
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1.  Privacy in the Context of RPPs (cont’d)

¬ Common Law (cont‟d) - Privacy Policies

¬ Many organizations have “Privacy Policies” which may or 
may not include employment matters

¬ Some employers not subject to privacy laws that 
include employment matters, nonetheless, have 
employment related privacy policies and 
certainly want to comply with their own internal 
governance matters

¬ No doubt an employee will have a substantially 
stronger case claiming some form of invasion of 
privacy where the employer has such a policy 
and does not follow it
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1.  Privacy in the Context of RPPs (cont’d)

¬ Why Privacy Matters - Generally & to RPPs
specifically

¬ Polling data in Canada consistently confirms:

¬ There exists an unparalleled and unprecedented 
ability to collect, compile and disseminate 
personal information

¬ Canadians regard personal information privacy 
as a core value

¬ only access to health care ranks higher

¬ Respect for privacy is an integral part of how 
customers regard and trust a business
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1.  Privacy in the Context of RPPs (cont’d)

¬ Why Privacy Matters  - Generally & to RPPs
specifically (cont‟d)

¬ Personal Information has become a commodity and Identity theft a 
real concern

¬ Individuals are concerned, both as consumers and as employees, 
about the collection, use and disclosure of their Personal 
Information: 

¬ Bank of Montreal 

¬ Winners/Homesense; Equifax and other Cyber Security events

¬ The law (be it statutory or common law) requires that organizations 
protect Personal Information
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1.  Privacy in the Context of RPPs (cont’d)

¬ Why Privacy Matters  - Generally & to RPPs 
specifically (cont‟d)

¬ Vis-à-vis pension matters:  My proposition is that pension 
records are fundamentally personal information (including 
elements - wages, information/decisions as to dependents 
and age that are typically of importance to individuals)

¬ That type of information could well be

¬ Considered to be highly valuable to traders in identity theft

¬ Sufficiently important if improperly disclosed to motivate 
employees to commence law suits
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1.  Privacy in the Context of RPPs (cont’d)

¬ Conclusion to Part 1:

¬ Even if no strict statutory Privacy regime applies, other 
factors (common law, internal policies, reputation) 
requires protection of Personal Information to be taken 
seriously

¬ Indeed, most arrangements with SPs in respect of an 
RPP will involve “commercial activity” and therefore will 
engage Privacy legislation

¬ Accordingly contracts with those providers 
should address Privacy matters and align with 
any applicable internal policies of the 
organization



2.  Data Protection and RPPs

¬ My proposition:

¬ Data protection (“DP”) for RPP information (including 

employee records) in a digital world is important but is 

simply a sub-set of DP in respect of protection of all 

employment information of an organization

¬ Employers/plan administrators should ensure that they 

have:

¬ Robust systems of their own

¬ Clear contracts with SPs requiring same of them along with 

appropriate other terms
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2.  Data Protection and RPPs (cont’d)

¬ Corollaries:

¬ Reputation matters in all aspects of business –

employers/administrators need to protect plan member 

personal information

¬ Benchmark Practices – have protections at least as robust as 

is standard among peers

¬ Ensure awareness and compliance with internal policies 

¬ No organization wants to face a decision about disclosing a 

data breach
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2.  Data Protection and RPPs (cont’d)

¬ Putting thoughts into action:

¬ Include pension records (held internally or externally) in 

any review of DP systems

¬ Appreciate that data breaches of pension records could 

result in law suits and damage claims

¬ Ensure SP agreements include adequate provisions

¬ Reporting

¬ Enforcement

¬ Indemnity
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2.  Data Protection and RPPs (cont’d)

¬ Essential elements to obtain in SP agreements:

¬ Representations re robust systems

¬ Appropriate standard of care includes Privacy

¬ Correction procedures

¬ Acknowledgement of applicable Privacy laws and/or internal policies, 

if any, and significance of damages

¬ Harm to employees/pensioners

¬ Reputation of employer/administrator

¬ Provide for responsibility in, and indemnification by, SP for losses in 

connection with any breaches

¬ Correction procedures
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Internal Governance – Best Practices

1. Determine what Privacy “parameters” apply to your  RPP

a) Is it merely common law

b) Or, does statute apply?

2. Ensure that pension governance materials align with 

or at least do not conflict with any applicable Privacy 

Policies of employer/administrator

¬ Consider adding Privacy component to pension 

governance materials

¬ Consider scaling back information to collect to only 

that which is clearly necessary
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Internal Governance – Best Practices 
(cont’d)

3. Review existing SP agreements to determine if 

existing provisions sufficient and develop standards 

for new agreements

4. Review documentation re hiring of employees and 

enrollment in RPP with a view to obtaining valid 

consent to collect etc. personal information vis-à-vis 

administration of RPP 

¬ Consider this a “best practice” even where your are 

permitted to rely on generic exceptions to collect and 

use information provided in the course of employment
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Internal Governance – Best Practices 
(cont’d)

5. Assess current and perhaps future exchanges of 

information

¬ e.g.  In DC plans, is there any collection of information 

on member circumstances to provide more appropriate 

investment options – is this stored or wiped clean?

6. Appreciate that information provided to FSCO or other 

pension regulatory agencies may be subject to various 

freedom of information statutes and consider steps to 

avoid providing personal information or, where 

unavoidable, take steps to preserve maximum 

confidentiality
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Questions? Comments?
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I. Support vs. Division Orders
– A Case Study
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I. Support vs. Division Orders – A Case Study

¬ Last year, we touched on issues concerning marital 
status

¬ s.65(1) of the Pension Benefits Act of Ontario voids “every 
transaction that purports to assign, charge, anticipate or give 
as security money payable under a pension plan”

¬ s.65(3) exempts an “assignment, by an order under the 
Family Law Act, a family arbitration award or a domestic 
contract, of an interest in money payable under a pension 
plan”

¬ s.66(1) exempts from execution, seizure or attachment 
“money payable under a pension plan”

¬ s.66(4) exempts from the above “payments under a pension 
plan … in satisfaction of an order for support enforceable in 
Ontario to a maximum of one-half the money payable”



I. Support vs. Division Orders – A Case Study

¬ January 2017, the former employer (Xco):

¬ was served with an order from the Superior Court of Justice, Family 
Court to pay $50,000 “held by” Xco to the lawyer of an employee‟s 
(Dale) former spouse (Pat) “including any pension repayment … or 
other benefits due” to Dale

¬ Xco also received from the Family Responsibility Office a Support 
Deduction Notice for $2,000

¬ Resolving all issues took ten months, involved a litigation 
lawyer, and cost over $20,000
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I. Support vs. Division Orders – A Case Study

¬ Dale was a deferred vested member of early, but not 
normal, retirement age

¬ Therefore, there were no “payments under a pension plan”

¬ Xco:

¬ had no record of a marriage breakdown, and had someone 
else identified as Dale‟s spouse

¬ had no record of Xco‟s own September 2009 letter, sent to 
Pat‟s then lawyer, agreeing that “if the Order is obtained, we 
will transfer the funds to a locked-in RRSP for your client” 
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I. Support vs. Division Orders – A Case Study

¬ Xco‟s then actuarial consulting firm was copied on the 2009 

letter which was sent to Xco in February 2017 by Pat‟s 

current lawyer

¬ Eventually, it was agreed with Pat‟s lawyer that Pat would 

move to have the original support order (which dated back 

to 2002) varied to provide that:

¬ Dale directs Xco, as the administrator of the pension plan, to cause 

to be paid to Pat one-half of each pension payment until the support 

arrears are paid in full

¬ Dale directs Xco to advise Pat as soon as Dale begins to receive 

pension payments
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I. Support vs. Division Orders – A Case Study

¬ In July:

¬ Pat moved to vary the order

¬ Xco discussed eventual payments to Pat with the pension plan 
trustee

¬ Dale was co-operative and, in August, directed Xco to advise Pat 

when pension payments commenced

¬ The pension commenced to be paid, and Pat received her first 

support payment, in September 2017

¬ In October, Pat questioned why tax was being withheld on 

payments to her

¬ We confirmed to Xco that Dale‟s pension payments should be 

fully taxed, and the support payments made after tax
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II. Beneficiary Designations
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II. Beneficiary Designations

¬ Last year, we touched on beneficiary designations

How Does a Designation Work?

¬ Under s.51 of the Succession Law Reform Act of 

Ontario, a plan participant may designate a person to 

receive a death benefit by an instrument signed by 

him, or by will
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II. Beneficiary Designations

¬ “Plan” is defined as:

¬ a pension, retirement, welfare or profit-sharing fund, trust, 

scheme, contract or arrangement or a fund, trust, scheme, 

contract or arrangement for other benefits for employees, 

former employees, directors, former directors, agents or 

former agents of an employer or their dependants or 

beneficiaries,

¬ a fund, trust, scheme, contract or arrangement for the 

payment of a periodic sum for life or for a fixed or variable 

term, or

¬ an RRSP, a RRIF or a TFSA

69

McCarthy Tétrault LLP / mccarthy.ca 



II. Beneficiary Designations

¬ Pursuant to s.2 of the Estates Administration Act of Ontario, 

real and personal property that is vested in a person 

without a right in any other person to take by survivorship, 

on the person‟s death, devolves to and becomes vested in 

the person‟s personal representative

¬ Therefore, a death benefit for which a beneficiary is 

designated is not part of the plan participant‟s estate

¬ Pursuant to s.53 of the SLRA, the plan administrator is 

discharged on paying the death benefit to the person 

designated under the latest designation made in 

accordance with the plan
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II. Beneficiary Designations

¬ There is nothing in the SLRA providing that a revoked 
beneficiary designation revives an earlier designation

Can a Designation be Electronic?

¬ Pursuant to s.7 of Ontario‟s Substitute Decisions Act, 

a continuing power of attorney may authorize the 

attorney to do anything, in respect of property, that 

the grantor could do if capable, except make a will
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II. Beneficiary Designations

¬ In Desharnais v. Toronto Dominion Bank, 2001 
BCSC 1695, the BC Supreme Court determined 
that someone acting under a power of attorney did 
not have the authority to change a beneficiary 
designation in respect of an RRSP for an incapable 
person

¬ The Court equated the change of beneficiary to a 
testamentary disposition, and, because an attorney 
cannot alter a will, neither could he change a 
beneficiary designation
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II. Beneficiary Designations

¬ Pursuant to s.7 of Ontario‟s Electronic Commerce Act, 

2000, the act does not apply to “wills and codicils” or 

“powers of attorney”

¬ If a beneficiary designation is a testamentary 

disposition that an attorney cannot change, by 

analogy, it would also be a testamentary disposition 

for which an electronic signature is not permissible

¬ Therefore, beneficiary designations must have “wet 

signatures”
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III. Missing Beneficiaries 
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III. Missing Beneficiaries

¬ Last year, we touched on un-located beneficiaries

¬ Pension plan administrators must track down 

beneficiaries:

¬ to comply with pension standards legislation

¬ to commence pension payment before age 71 as per the 

Income Tax Act

¬ For example, the Ontario Teachers‟ Pension Plan has 

34,000 missing beneficiaries

¬ Ontario was first to consider unclaimed property, and 

passed the Unclaimed Intangible Property Act in 1989 

but never proclaimed it into force and repealed it in 

2011
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III. Missing Beneficiaries

¬ The 2012 Ontario Budget announced that:

“the government intends to move forward with the 

establishment of an Unclaimed Intangible Property 

Program to reunite owners with their unclaimed 

property and, until it is claimed, allow the money to be 

used for the benefit of Ontarians.”
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III. Missing Beneficiaries 

¬ The Ontario government indicated in its 2017 budget that it 

would:

¬ instruct the Superintendent to develop a policy to provide direction 

to administrators on locating beneficiaries

¬ amend the OPBA to authorize the Superintendent to waive the 

requirement of providing periodic pension statements where the 

administrator can demonstrate that the beneficiary should be 

considered missing

¬ consider setting up a registry where employers or administrators 

could post information regarding missing beneficiaries and 

individuals could search for missing benefits

¬ having searched death registrations under Vital Statistics Act if the 

missing beneficiary‟s last known residence was in Alberta
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III. Missing Beneficiaries

¬ FSCO published policy A300-900 on September 30, 

2017

¬ The Superintendent now has the authority to waive an 

administrator‟s obligation to provide biennial 

statements to un-locatable deferred vested and retired 

members, as required by s. 27 of Ontario‟s PBA.
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III. Missing Beneficiaries  

¬ In Alberta, the administrator may transfer benefit to Minister 

of Finance under the Unclaimed Personal Property and 

Vested Property Act on application to, and consent of, the 

Superintendent (under Division 9 of Employment Pension 

Plans Act and Division 7 of the Regulation)

¬ Upon satisfying the Superintendent that the beneficiary is 

un-locatable by:

¬ having had a skip tracing and location services firm licensed under 

the Fair Trading Act conduct a search, and

¬ having searched death registrations under Vital Statistics Act if the 

missing beneficiary‟s last known residence was in Alberta
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III. Missing Beneficiaries 

Must notify the Superintendent once transfer 

occurs, and the beneficiary has 10 years to bring a 

claim for benefit

If the benefit is less than can be transferred under 

UPPVPA ($250), it must be transferred to and held 

by the union or employer
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In British Columbia, the Ministry of Finance has entered into 

an agreement with the British Columbia Unclaimed Property 

Society under the Unclaimed Property Act

Pursuant to the UPA, a holder, which includes someone 

holding property for an owner, must make reasonable efforts 

to locate the owner

“Property” includes the right to receive an amount distributable 

from a trust or custodial fund established under a plan to 

provide retirement or death benefits

“Owner” is a person who has legal or equitable interest in the 

property
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III. Missing Beneficiaries



III. Missing Beneficiaries

The holder must:

o maintain a database of unclaimed property, and 

may transfer pension benefit which is at least 

$1,000 and is unclaimed for 5 years

o establish a written policy of what constitutes 

reasonable efforts to locate owners
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III. Missing Beneficiaries 

¬ In Quebec, s.165 of the Supplemental Pension Plans Act

provides that the pension committee shall transmit to 

Retraite Québec the name and last-known address of 

every untraceable beneficiary

¬ If Retraite Québec is able to locate the beneficiary, it 

notifies him to communicate with the pension committee

¬ Otherwise, the province‟s Unclaimed Property Act comes 

into play
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III. Missing Beneficiaries

¬ Under the UPA:

¬ the benefit is deemed to be unclaimed property 3 years 

after having sent a statement requesting instructions

¬ once a year, a holder must deliver to the Minister of 

Revenue any unclaimed property belonging to an owner 

who is, or deemed to be, domiciled in Quebec, along with a 

duly completed prescribed form (the Statement Concerning 

Unclaimed Property BD-81.5-V)
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Questions? Comments?

85

McCarthy Tétrault S.E.N.C.R.L., s.r.l. / mccarthy.ca 



86

McCarthy Tétrault S.E.N.C.R.L., s.r.l. / mccarthy.ca 

Contacts

Lorraine Allard Partner
416-601-7948
lallard@mccarthy.ca

Doc# 17239079



McCarthy Tétrault Advance™
Building Capabilities for Growth

Randy Bauslaugh

Target Benefit Plans
-- Changing the Landscape

7th Annual Pensions Seminar
Toronto, November 15, 2017

15011112



Agenda

1. What is a Target Benefit Plan?

2. Why is it a good idea?

3. What‟s new?

4. Regulatory Developments

 Pension Standards

 Taxation
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What is a Target Benefit Plan?

A target benefit plan is a type of pension plan that is 

similar to a defined contribution plan in that it involves 

fixed contributions, or a fixed range of contributions, 

which are set independently of a plan's funded position. 

Benefits are based on affordability projections.

Wikipedia – Target benefit plan

https://en.wikipedia.org/wiki/Target_benefit_plan
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Why is it a good idea?

Combines the best of DB and DC plans:

90

DB DC

Purpose Provide a lifetime 

pension income

Provide savings

Contributions Variable Fixed

Investment

Decisions

Professionally 

Managed

Mostly Do-It-

Yourself
(2,653 plans out of 2,748 

plans)

Cost of Benefits Low High



DB-DC-TBP Risk Matrix

Defined Benefit Defined Contribution Target Benefit

High Financial Risk

• Cost uncertainty and volatility

Low Financial Risk 

• Cost certainty

Low Financial Risk

• Cost Certainty

Lower Legal Risk 

• Few ways to be sued

Higher Legal Risk

• Many ways to be sued
• Fees

• Communications

• Investment Options/changes to options

• Allocation issues

• Administrative breach

• Education vs. Advice

 Tools

 Service Provider Risks

Lower Legal Risk

• Same as DB, plus

• Communication of 

Conditional Benefit

Cost Efficient

• ½ the cost of DC

Cost Inefficient

• Twice the cost of DB

Cost Efficient

• Equivalent to DB

91



DC Plans are Costly

On average, contributions must be 

48% higher in a DC plan to produce 

the same $1 of retirement income as a 

DB Plan:

• Eliminate member choice, 

pool investment risk and 

investment cost 

• Save 27%

• Maintain balanced portfolio 

through retirement

• Save 11%

Pool longevity risk

• Save 10% 

Still a Better Bang for the Buck, National Institute on 

Retirement Security , Washington, DC, 2014



What’ New?

New Providers:

 Public plans - JSPPs

• Mergers, e.g. CAAT and ROM (2016)

• 97% of active members of ROM plan voted to join CAAT, and no 

objection from other beneficiaries

• Open Plans:

• Various employers both in and outside the public sector have 

already joined the CAAT Plan

• Individuals?

 Private Providers

 Associations
• Canadian Bar Insurance Association / Chartered Professional Accountants

• Others ?



Board of Trustees 
(Administrator)

Consultant

Record-keeper 

Investment Advisor

Actuary

Lawyer

Insurer

Custodian

Auditor

etc.

Association

(sponsor)

Trust Agreement

− Settlor of the trust

− Establishes Board of Trustees 

and their powers and 

responsibilities

− Association retains power to 

appoint initial and future 

Trustees on recommendation 

of Trustees

Plan Text 

− Association retains power to 

amend and terminate the plan

Participation Agreement

Fiduciary Duty

to all 

Stakeholders

Governance Policies
• Funding 

• SIP&P

Plan Communications, 

(includes booklet, 

statements, financial 

planning tool … etc.)

EmployersAssociation Board Employees



Example -- CBIA Proposal

 Applies to law and accounting firms (CBA & CPA)

 Provides “Defined Benefit” accruals that can be amended

 Formula: [8%] of contributions

 Payable at age 65
 joint & survivor annuity partially indexed to CPI

 Employer chooses level of contributions: 1% to 18% of pay
 Minimum employer contribution

 Same level for each “class of employees”

 Includes a DC Component

 Employer may transfer existing DC Plan
 Usual Member-Directed DC investment options

 Member option to “buy” target benefits for past service

 AVCs – DC with administrator-directed investment 
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Regulatory Developments

Income Tax Act:
 Rethinking rules applicable to target benefits

 Are they more like DB or DC?
 From a legal, accounting and conceptual frame, they are more like DC

 Specified Multi-employer Plan (SMEP)

 Permits DC-like tax treatment – not PA

 Discriminates against:
 plans for non-union employees,

 plans for not-for-profit entities, and 

 plans in which fewer than 10% of employee members work for more than one 

participating employer in a year
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Regulatory Developments

Pension Standards
 General trend to accept (or encourage) target benefits

BUT

 Discriminates against plans for non-union employees and plans for not-for-

profit entities
 Ontario seems to require solvency funding for MEPPs established pursuant to a trust 

agreement, but clearly exempts from solvency funding MEPPs established pursuant to a 

collective agreement and unionized plans providing “target benefits”

 Recent legislative changes in Ontario intended to capture “target benefit” 

provisions create two sets of rules:
 Continue Amendment Rules:  Accrued “defined benefits” provided under a MEPP

pursuant to a trust or collective agreement may be reduced by amendment (which means 

they are really target benefits).

 Allow Administrator Discretion: Defined “target benefits” which can only be established 

pursuant to a collective agreement  under which the foundation documents authorize the 

administrator to reduce accrued benefits (i.e., without a plan amendment).

97



Regulatory Developments

Why are they making this so hard?
 Trend to civil law approach

 Codified statutes, rather than rely on common law (published judicial opinions)

 Complex and confusing 

 Member participation in governance
 A biased view that shared governance can‟t be effectively shared unless there is a union in the picture.  

This ignores:

 400 years of trust law

 Fiduciary and even-hand concepts

 Common sense

 In a MEPP environment, unaffiliated employers will watch each other

 Union interests that conflict with plan interests

 Unions must represent active employees; they do not have to represent retiree or deferred vested interests, and 

do not have legal authority to consent on behalf of persons who are not employees

 Other representative organizations

 Professional Associations

 Ontario Pharmacists: “dedicated to working on behalf of pharmacists, pharmacy students, and 

pharmacy technicians”.

 Trade and Business Associations

 Ontario Chamber of Commerce

 Advocacy  Networks

 Ontario Non-Profit Network
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Regulatory Reform Essentials

1. Pension Standards

 Clarify rules for all MEPP TBPs

 Level the playing field for non-union and not-for-profit MEPPs

2. Tax Rules

 Provide flexibility in DB/DC treatment

 Default to DC, subject to DB compliance or election

 Eliminate SMEP restrictions relating to non-union, not-for-profit and 

industry-wide employment 

3. Create an Environment for Predictable, Secure and Cost 

Efficient Pensions
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Key Takeaways

1. Consider target benefit plan alternatives
 More bang for the buck

 Predictable, secure and cost-effective pensions

 Exit from the business of retirement savings; focus on core 

business functions

2. Make noise:
 Demand fairer tax and pension standards rules to  govern 

target benefit arrangements
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Target Benefit Plans

Questions

And

Comments
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This program has been approved for 3.5 CPD hours under Section A of the 

Continuing Professional Development (CPD) Log of the Human Resource 

Professionals Association (HRPA).

This program qualifies for up to 3.5 hours of eligible educational activity 

or CPD/MCE credit under the mandatory education regimes in British 

Columbia, Ontario and Québec. 


