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What is “frustration”?  

 Frustration as a defense to breach of contract 

 The common law defense of “frustration” permits 

the termination of a contract due to an intervening 

event or change of circumstances so fundamental 

as to be regarded by the law both as striking at 

the root of the agreement, and as entirely 

beyond what was contemplated by the parties 

when they entered into the agreement 
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What is “frustration”?  

 Frustration as a defense to breach of contract 

 In employment, frustration arises most often when 

the employee is incapable of performing his or her 

duties of employment and is unlikely to be able to 

do so in the reasonably foreseeable future 

 “there is no reasonable prospect of improvement in 

the foreseeable future” 

 “permanently incapable of performing their jobs” 

 “was unable to perform any work and was unlikely to 

be able to do so in the foreseeable future” 

 “not capable of regular attendance at work” 
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What is “frustration”?  

 How long does an employee have to be off 

work before the contract is frustrated? 

 It depends. 

 “The greater the degree of incapacity and the 

longer the period over which it has persisted and is 

likely to persist, the more likely it is that the 

relationship has been destroyed” 
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What is “frustration”?  

 Factors to be considered when assessing if an 

employment contract is frustrated due to an 

employee’s illness or disability: 

1. Terms of contract, including terms for sick pay 

2. How long employment was likely to last in the 
absence of sickness 

3. Nature of employment and services 
performed 

4. Nature, duration of illness or injury; prospects 
of recovery 

5. Period of past employment 
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What is “frustration”? 

Terms of contract – disability plans: 

 Does the fact that the parties have foreseen the 

possibility of a particular event and made some 

provision for it in their contract (e.g. by providing for 

LTD benefits) preclude frustration of contract upon the 

happening of the event? Not necessarily. 

 The critical question is whether the parties have 

provided that their contractual relationship would 

continue despite the radical change in circumstances 

brought about by the event. 
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Frustration: The Employer’s Onus 

 The onus is on the employer to establish the 

contract of employment is frustrated. 
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What is “frustration”? Quebec 

 Although Québec is governed by civil law 

rules, it is now a well-established principle that 

a prolonged absence of work due to illness 

may, depending on the circumstances, 

constitute a just and sufficient cause of 

dismissal in the absence of accommodation or 

when it becomes an undue hardship.  
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What is “frustration”? Quebec 

 In Turcotte v. Confederation Life Insurance 

Company, C.S. Québec, D.T.E. 96T-869, the 

Court determined that the physical incapacity 

of an employee to perform his duties justified 

his dismissal and that there can be no 

question of discrimination within the meaning 

of the Québec Charter of Human Rights and 

Freedoms.  
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What is “frustration”? Quebec 

 In addition, the Court found that, unless 

specifically indicated in the employment 

contract, the existence of rights under a group 

disability insurance plan does not preclude the 

employer from dismissing an employee who 

benefits. Thus, the right of the employee to 

short-term or long-term disability benefits is 

not an impediment to the employer's civil right 

to dismiss him.  
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Frustration: Admissible Evidence 

 Some uncertainty as to whether medical 

condition should be assessed based on 

information available at (a) date of dismissal, 

(b) date of trial, or (c) date of dismissal but 

with benefit of hindsight available at time of 

trial. 

 Best practice: Ensure thorough and up-to-date 

understanding of medical circumstances 

before deciding whether to terminate for 

frustration. 
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Example: White v. F. W Woolworth Co. 
(1996), 22 C.C.E.L. (2d) 110 (Nfld. C.A.) 
 
 Mr. White’s was 41 years old, with 22 years' service to 

Woolworth Company when he commenced a leave 

following a back injury. 

 Ten months later, Woolworth set a deadline by which 

White had to return to work. 

 White could not return to work by the deadline; he told 

Woolworth he was undergoing medical treatment and 

following a rehabilitation program; his employment 

was terminated.  

 Subsequent evidence showed that the White was 

disabled for 2 years after the dismissal. 

 

 

13 



McCarthy Tétrault LLP / mccarthy.ca 

 

Example: White v. F. W Woolworth Co. 
(1996), 22 C.C.E.L. (2d) 110 (Nfld. C.A.) 
 
 Court found that only the evidence from the 10 months 

period before the dismissal was relevant for assessing 

frustration. 

 Woolworth did not have sufficient evidence to 

establish frustration of contract: 

 No clear evidence of White’s inability to return to work 

following treatment and rehabilitation 

 Woolworth accommodated White’s previous 10 month 

leave and welcomed him back to work 

 An unexplained note in White’s file stated he should be 

laid off, suggesting “ulterior motives” for the dismissal  
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Example: Senyk v. WFG Agency 
Network (B.C.) Inc., 2008 BCHRT 376 
 
 Employer terminated Ms. Senyk after two year 

absence due to medical condition.  

 Factors considered by the Tribunal in determining 

whether frustration had occurred: 

 Terms of contract:  Senyk’s contract contained STD and 

LTD benefits and thus contemplated sickness. 

 Length of employment:  Senyk was a 34-year, long term 

employee. 

 Nature of employment:  Senyk was one of six to eight 

employees in her class; not in a “key post”. 
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Example: Senyk v. WFG Agency 
Network (B.C.) Inc., 2008 BCHRT 376 
 
 Factors considered by the Tribunal in determining 

whether frustration had occurred: 

 Nature of illness or injury:  The employer knew that Ms. 

Senyk had been on disability benefits for two years and 

something of her past symptoms, but did not have or 

make enquiries to obtain medical reports or 

assessments. Thus, her ability to work was a matter of 

“speculation” at the time of termination 
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Example: Senyk v. WFG Agency 
Network (B.C.) Inc., 2008 BCHRT 376 
 
 Awarded $35,000 for injury to dignity, and appox. 

$50,000 in legal and other costs.  

 The employer’s steps were found to be deficient: 

 It did not inform itself about Senyk’s medical conditions, 

prognosis, or ability to return to work. 

 It did not put Senyk on notice that her employment was 

in jeopardy or give her an opportunity to demonstrate 

she may be able to return to work in the foreseeable 

future. 

 It did not treat Ms. Senyk with care and dignity in the 

manner of termination. 
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Frustration and Human Rights 

 There may be a point at which, due to frustration, 

the employer’s obligation to continue to 

accommodate the disabled employee will come to 

an end 

 Frustration can be a basis upon which an 

employer may be able to justify a prima facie 

discriminatory termination of the employment of a 

disabled employee as a bona fide occupational 

requirement (BFOR) 
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Frustration and Human Rights 

 Undue hardship may be established with a single 

absence of long duration, or in the case of 

multiple, unpredictable absences of varying 

durations.  

 Where there are multiple, unpredictable absences 

of varying durations, employers must be able to 

demonstrate the absences disrupt operations 

(with a focus on the number of absences), and the 

pattern indicates future similar behavior. 
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Frustration and Human Rights 

 When to assess accommodation efforts; proving 

undue hardship: 

1. Employer need not prove that it is impossible to 

accommodate the employee’s characteristics, or that 

the employee will be totally unable to perform his or 

her work in the foreseeable future 

2. Accommodation that would require the employer to 

modify working conditions in a fundamental way 

constitutes undue hardship 
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Frustration and Human Rights 

 When to assess accommodation efforts; proving 

undue hardship: 

3. Accommodation that would completely alter the 

essence of the employment contract (e.g. the 

employee’s obligation to perform work) constitutes 

undue hardship 

4. When, despite the accommodation measures taken by 

the employer, the employee remains unable to resume 

his or her work for the reasonably foreseeable future, 

the employer will be justified in terminating 

employment 
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Frustration and Human Rights 

 When to assess accommodation efforts; proving 

undue hardship: 

5. In practice: prior unsuccessful attempts to 

accommodate the employee may serve to 

demonstrate that the employee will not be able to 

return to work in the reasonably foreseeable future, 

even if employer did not know the nature of 

employee’s illness at the time 

6. This principle also allows the employer to assess the 

employee’s attendance file globally 
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Example: Nason v. Thunder Bay 
Orthopaedic, 2017 ONCA 641 
 
 Employer implemented workplace modifications in 

order to accommodate Nason’s disability, but 

productivity continued to decline 

 Aug 2010: commenced a medical leave  

 Dec 2012: WSIB concluded Nason’s recovery 

plateaued; he was partially permanently impaired 

 Jan 14, 2013: employer sent letter stating it will “re-

evaluate his desire to return to work if and when 

medically cleared.” 

 Jan 22, 2013: employment terminated 
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Example: Nason v. Thunder Bay 
Orthopaedic, 2017 ONCA 641 

 Award of 15 months' notice and $10,000 damages for 

breach of the Human Rights Code upheld 

 Despite WSIB conclusions, employer had not 

“sufficiently explored” the reasonable likelihood of 

Nason returning to work in the future in an 

accommodated capacity or otherwise. 

 The Jan 14/13 letter “undermine[d]” the employer’s 

position. Termination occurred before Nason could 

produce evidence of his likely (or unlikely) return to 

work.  
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Example: Nieman v. Wyndham Resort 
Development, 2015 BCHRT 62 

 Employer terminated Ms. Nieman after a 5 year 

absence due following a slip and fall at work.  

 Factors considered by the Tribunal in determining 

whether frustration had occurred: 

 Terms of contract:  Nieman‘s contract contained 

sickness pay provisions, and employer offered to extend 

the benefits. 

 Length of employment: Nieman worked for about 5 

years prior to the injury (injured for next 5 yrs); sporadic 

and unpredictable hours based on business needs 

 Nature of employment: Nieman was one of nine 

housekeepers at the resort.  
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Example: Nieman v. Wyndham Resort 
Development, 2015 BCHRT 62 

 Factors considered by the Tribunal in determining 

whether frustration had occurred: 

 Nature of illness or injury:   

 Despite several attempts to return to part-time and 

modified work, Nieman never returned to a full time 

position.  

 In June 2011, WorkSafeBC determined Nieman was 

permanently disabled, provided her with training, and 

contemplated her obtaining employment with a 

different employer. 
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Example: Nieman v. Wyndham Resort 
Development, 2015 BCHRT 62 

 Employer argued: 

 Accommodated Nieman up to the point of undue 

hardship 

 The employment contract was frustrated as it was 

unclear Nieman would ever be able to return to work 

 Tribunal dismissed the complaint: 

 Wyndham accommodated Nieman’s disability for 5 yrs 

 Nieman’s injuries “prevented the performance of the 

essential functions of [her] job for a period of time 

sufficient to say that, in a practical or business sense, 

the object of the employment had been frustrated” 
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Frustration and Severance/Notice 

 Reasonable notice at common law: 

 Implied obligation to provide reasonable notice of 

termination 

 In practice, most employers provide pay in lieu 

 If employee is off work due to disability, cannot 

provide working notice; in absence of defense such 

as just cause or frustration, must pay usual wages 

in lieu of notice during notice period 
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Frustration and Severance/Notice 
British Columbia 

 Interpretation Guidelines Manual: 

 “Temporary illness, injury or disability is not 

considered to be an unforeseeable event or 

circumstance that would discharge an employer’s 

obligations under sections 63 and 64 of the Act. 

However, if medical evidence shows that an 

employee is permanently disabled as a result of 

illness or injury and will never be able to return to 

the workplace, this section may apply. The 

employer should be aware of the duty to 

accommodate under the Human Rights Code.” 
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Frustration and Severance/Notice 
Alberta 

 Employment Standards Code, s. 55(2)(h) 

 Termination notice is not required… if the 

contract of employment is or has become 

impossible for the employer to perform by 

reason of unforeseeable or unpreventable 

causes beyond the control of the employer. 
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Frustration and Severance/Notice 
Ontario 

 Guide to Employment Standards: 

 “The notice of termination and termination pay 

requirements of the ESA do not apply to an employee 

who… has lost his or her employment because the 

contract of employment is impossible to perform or has 

been frustrated by an unexpected or unforeseen event 

or circumstance, such as a fire or flood, that makes it 

impossible for the employer to keep the employee 

working. (This does not include… when the contract is 

frustrated or impossible to perform as the result of an 

injury or illness suffered by an employee.)” 
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Frustration and Severance/Notice 
Quebec 

 Act respecting Labour Standards 

 Frustration can be a valid defense to a 

compliant of dismissal without good and 

sufficient cause 

 Must provide notice or pay of wages in lieu 
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Frustration and Severance/Notice 
Federal 

 Canada Labour Code: 

 Frustration can be a valid defense to a 

compliant of unjust dismissal 

 Must provide notice or pay of wages in lieu 
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Frustration and Severance/Notice 

 Terminating an employee with known health 

problems can be risky, particularly where the 

termination ends the employee’s benefits. 
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Example: Re Stelco Inc., 2005 
CarswellOnt 5177 (Sup.Ct. J.)) 

 Background 

 53-yr-old plant security officer dismissed for 

chronic absenteeism due to her poor health 

 Following termination, developed a disability 

 Rejected offer of 9.5 months' pay in lieu 

 Unable to claim benefits because no longer 

covered by Stelco’s benefits 
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Example: Re Stelco Inc., 2005 
CarswellOnt 5177 (Sup.Ct. J.)) 

 Court found the employer’s premature 

termination of those benefits caused the 

plaintiff to lose actual LTD benefits for the full 

period of her disability, to age 65. 

 Awarded $354,778.84 in damages (less 

$33,581.11 in mitigation earnings), most of 

which was lost and future LTD benefits. 
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Best Practices 

General tips for establishing a framework that will ensure 

proper assessment of and, if necessary, termination for 

frustration: 

1. Create a framework to establish performance and 

accommodation expectations, in consultation with a union 

if applicable, including: 

 making appropriate resources available for employees 

to disclose and address potential accommodation issues 

(EFAP), and encouraging them to do so 
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Best Practices 

1. Create a framework, etc… 

 considering the utility of an “automatic termination” 

clause in a collective agreement, to codify expectations 

for the employer, union and employee 

 considering implementing termination provisions in 

contracts limiting benefit entitlements on termination, to 

protect against claims for lost LTD benefits 
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Best Practices 

2. Create, implement and follow a company assessment and 

accommodation procedure to ensure standard practices 

and procedures when faced with an employee who may 

require accommodation 

 

3. When faced with a claim of disability as a defense to 

breach of a standard, remember the requirement for a 

nexus between the disability and breach of the standard.  

 Obtain medical information to verify: (i) the claimed disability; 

and (ii) nexus between the disability and breach of the 

standard 
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Best Practices 

4. In assessing medical information, consider whether: 

a) the doctor and the employee have an established 

doctor-patient relationship or if the employee may 

be “doctor-shopping”; 

b) the doctor knows the workplace and the employee’s 

duties; 

c) the doctor responded to the questions asked; 

d) the doctor’s information is consistent with other 

information in the employer’s possession; and 

e) the doctor is qualified to give the opinion; for 

example, is the doctor a specialist? 
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Best Practices 

5. Consider if frustration of contract (or in a union 

workplace, innocent absenteeism) is available.  

 terms of the contract, including terms regarding sick pay 

 how long the employment was likely to last in the 

absence of the illness or injury 

 the nature of the employment and, in particular, whether 

the employee occupies a key post which must be filled 

on a permanent basis 

 the nature and duration of the illness and the prospects 

for recovery 

 the employee’s actual length of service 
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Best Practices 

6. Contact employee to request up to date medical 

information: 

 Advise the employee that the employer is considering 

treating the contract as ended for frustration. 

 

7. Ensure that terminations are conducted respectfully 

and in consideration of the employee’s medical 

circumstances. 
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Best Practices 

8. If frustration is doubtful, consider whether the 

termination risks depriving the employee of STD or 

LTD benefits during a reasonable notice period and, 

if so, consider strategies to obtain a release 
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