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Agenda 

 

1. CEAA, 2012 Update 

2. EHS Regulatory Update 

3. EHS Case Law Update 
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Canadian Environmental Assessment Act, 2012 

• August 2016: Expert Panel established to 

review CEAA 212 

• September 2016-December 2016 consultation 

across Canada 

• April 2017: Expert Panel released its report, 

Building Common Ground: A New Vision for 

Impact Assessment in Canada 

• Extensive recommendations that would 

fundamentally change the federal Government’s 

approach to environmental assessments 
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CEAA 2012 Review 

Expert Panel’s Recommendations: 

• New “Projects List” 
• Would include projects “that are likely to adversely impact 

matters of federal interest in a way that is consequential for 

present and future generations” 

• Federal interests: nuclear energy, fish, species at risk, 

Indigenous Peoples and lands, migratory birds, navigation 

• Also criteria for determining whether a project not on the 

Projects List should undergo a federal EA 

• “Impact” Assessment 
• All impacts that are likely to result from a project 

(environmental, social, economic, health and cultural) 

• Encompass the concept of sustainability; only projects that 

provide a net benefit to environmental, social, economic, 

health and cultural well-being should be approved 
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CEAA 2012 Review 

Expert Panel’s Recommendations: 

• Impact Assessment Commission 
• Single decision-making body 

• Final decision-maker on impact assessments, subject to appeal 

to Cabinet 

• More active role that RAs under the current EA regime 

• Enhanced Indigenous Participation 
• Increased opportunities to provide input through direct 

consultation 

• Representation on project committees and government expert 

committees  

• “collaborative consent” model; if Indigenous groups withheld 

consent, the matter would be referred to a review panel  
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CEAA 2012 Review 

• June 29, 2017: federal Government released a 

Discussion Paper responding to the recommendations 

of the Expert Panel Report 

• Seeking further input on various aspects of the Panel’s 

recommendations (comments received until end of August) 

• Government seriously considering some of the 

recommendations 

• Broadening the scope of EAs (“impact” assessments) 

• Single government agency for IAs 

• Updating Projects List 

• Greater participation of Indigenous Peoples in IAs 

• Paper indicates that there will be a transition phase for 

projects that have started 

• Next steps: draft legislation? 
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EHS Regulatory Update 

• Occupational Health and Safety Act (Ontario) 

• Mines and Mining Plants Regulation: some amendments, including the 

requirement to conduct certain risk assessments and to develop and maintain a 

written traffic management program 

• Construction Projects Regulation: some amendments and clarifications made, 

particularly to bolster the requirements for working on suspended work platforms 

and boatswain’s chairs, such as by adding a requirement for the distance which 

can exist between the platform of an outrigger scaffold and the wall beyond which 

it extends 

• Designated Substances Regulation and Control of Exposure to Biological or 

Chemical Agents Regulation: some listings and thresholds were revised 

• Environmental Activity Sector Registry: increased number of activities with air and 

noise emissions must register instead of applying for ECA (February 2017) 

• Waste-Free Ontario: strategy paper released, revisions to regulations under the 

Waste Diversion Transition Act, 2016  

• Excess Soil Management Regulatory Proposal released (April 2017) 
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EHS Case Law Update 

• Section 99(2) EPA Cases: Midwest and Huang 
 Right to compensation 

 99 (2) Her Majesty in right of Ontario or in right of Canada or any other person has the right to 

 compensation, 

 (a) for loss or damage incurred as a direct result of, 

  (i) the spill of a pollutant that causes or is likely to cause an adverse effect, 

  (ii) the exercise of any authority under subsection 100 (1) or the carrying out of or 

  attempting to carry out a duty imposed or an order or direction made under this Part, or 

  (iii) neglect or default in carrying out a duty imposed or an order or direction made 

  under this Part; 

 (b) for all reasonable cost and expense incurred in respect of carrying out or attempting to carry out 

 an order or direction under this Part, 

 from the owner of the pollutant and the person having control of the pollutant.   

• This section was introduced in 1979 and came into force in 1985 

• Owner not liable if they establish they took all reasonable steps to prevent the spill 

of the pollutant 

• Midwest v. Thordarson 2015 ONCA 819 

• Huang v. Fraser Hillary’s Ltd. 2017 ONSC 1500 
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EHS Case Law Update 

• Midwest v. Thordarson 2015 ONCA 819 
• Thordarson was the director of Thorco; located adjacent to 

Midwest property 

• Thorco: history of environmental issues; outstanding MOE orders 

• Midwest brought an action against the director and company on 

the basis of s. 99(2) 

• Awarded damages based on remediation costs of $1.3M 

(Thordarson and Thorco jointly and severally liable) 

• Huang v. Fraser Hillary’s Ltd. 2017 ONSC 1500 
• Huang brought an action against Fraser Hillary’s under section 99(2) in 

respect of PCE and TCE contamination on his property 

• Evidence established that the spill happened over a 14 year period 

between 1920-1974; 99(2) not in force until 1985 

• Court decided that section 99(2) could be applied to the spills, 

notwithstanding that the section was not enacted until after they occurred 
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EHS Case Law Update 

• Hamilton Beach Brands Canada Inc. v. Ontario 

(Environment and Climate Change) (ERT, 2017) 
 

Section 18 Preventive Measures Orders 
 

18 (1) The Director, in the circumstances mentioned in subsection (2), by a written order may 

require a person who owns or owned or who has or had management or control of an 

undertaking or property to do any one or more of the following: 

……(broad range of measures can be required) 

 

Grounds for order 
 

(2) The Director may make an order under this section if the Director is of the opinion, on 

reasonable and probable grounds, that the requirements specified in the order are necessary 

or advisable so as, 

(a) to prevent or reduce the risk of a discharge of a contaminant into the natural environment 

from the undertaking or property; or 

(b) to prevent, decrease or eliminate an adverse effect that may result from, 

 (i) the discharge of a contaminant from the undertaking, or 

 (ii) the presence or discharge of a contaminant in, on or under the property.  
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EHS Case Law Update 

• Section 9 of the Environmental Protection Act and 

construction without an ECA 
 

 9 (1) No person shall, except under and in accordance with an environmental 

 compliance approval, 
 

 (a) use, operate, construct, alter, extend or replace any plant, structure, equipment, 

 apparatus, mechanism or thing that may discharge or from which may be discharged a 

 contaminant into any part of the natural environment other than water; or 
 

 (b) alter a process or rate of production with the result that a contaminant may be 

 discharged into any part of the natural environment other than water or the rate or 

 manner of discharge of a contaminant into any part of the natural environment other 

 than water may be altered. 
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EHS Case Law Update 

• Canadian Charter of Rights and Freedoms 
• 11.  Any person charged with an offence has the right […] (b) to be tried within a 

reasonable time. 

• R. v. Jordan, 2016 SCC 27 
• Jordan was charged in December 2008 for his role in a dial-a-dope operation.  His trial 

did not end until February 2013.  

• Jordan appealed his convictions on the basis of delay he experienced up to the Supreme 

Court of Canada (“SCC”), which set aside his convictions and entered a stay of 

proceedings.  In its decision, the SCC established a “presumptive ceiling” for delay.  

Beyond this ceiling, delay is presumed to have been unreasonable, unless there are 

exceptional circumstances. The presumptive ceiling for provincial courts is 18 months 

from the date of the charges. 

• R. v. Live Nation, 2017 ONCJ  590 
• Charges relating to an accident on a stage before a Radiohead concert in Toronto on 

June 16, 2012 were stayed by an Ontario court due to delay.  The trial had been 

scheduled to finish in May 2018, almost 5 years from the date of the charges. 
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EHS Case Law Update 

• Alberta v. Suncor Energy Inc., 2017 ABCA 221 

• Issue:  Whether materials relating to an internal investigation 

of a fatal incident are covered by solicitor-client or litigation 

privilege. 

• Court:  

• Solicitor-Client Privilege:  The party must describe the documents 

in sufficient particularity to indicate communications between a 

client and a legal advisor related to seeking or receiving legal 

advice in order to successfully claim solicitor-client privilege. 

• Litigation Privilege:  The party must describe the documents in 

sufficient particularity to demonstrate that the dominant purpose 

for their creation was in contemplation of litigation in order to 

successfully claim litigation privilege.   
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EHS Case Law Update 

• Ontario (Ministry of Labour) v. Alpa Lumber Mills,  

 2016 ONCJ 675 
• A worker at Alpa Lumber Mills Inc.’s plant in King City, Ontario was injured 

when a one inch diameter shard or stake of wood was ejected from a rip saw 

machine at high velocity.  The employer was charged with failing to ensure 

that a machine had been shielded or guarded so that it would not endanger 

the safety of any worker.  The employer argued that the machine had proper 

safety mechanisms to avoid such accidents and that the accident was not 

reasonably foreseeable. 

• The court reviewed the required level of reasonable care in making out a 

defence of due diligence.  It noted that the Operator’s Manual, which set out 

certain safety risks relating to the operation of the rip saw machine, was not 

available in the workplace, nor was there any evidence that anyone had read 

the Operator’s Manual. 

• The court concluded that the employer failed to take all reasonable steps in 

the circumstances. 
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Questions 
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This program qualifies for up to 1.5 hours of eligible educational activity 

or CPD/MCE credit under the mandatory education regimes in British 

Columbia, Ontario and Québec. 
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