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Privacy – Text Messages 

 

“Indeed, it is difficult to think of a type of conversation or 

communication that is capable of promising more privacy 

than text messaging.  There is no more discrete form of 

correspondence.” 

Further, it is objectively reasonable for a sender of a text 

message to expect that a service provider will maintain 

privacy over records of his or her text messages stored in 

its infrastructure.” 

 

 

R. v. Marakah, 2017 SCC 59 at para 35 per McLachlin C.J [emphasis added]. 

R. v. Jones, 2017 SCC 60 at para 9 per Côté J [emphasis added].  
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Text Messages: Take Away 

 

Text messages will usually attract a reasonable expectation of 

privacy. 

Reiteration of expectation that service providers and other 

custodians will maintain confidentiality unless compelled by a 

production order or warrant. 

 

 

 

 

R. v. Marakah, 2017 SCC 59. 

R. v. Jones, 2017 SCC 60.  
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Privacy – PIPEDA 

 

“PIPEDA only requires new consent where information is 

used for a new purpose, not where it is distributed via new 

methods.  The introduction of VOWs is not a new purpose-the 

purpose remains to provide residential real estate services and 

the Use and Distribution of Information clause contemplates the 

uses in question.” 

 

 

   Toronto Real Estate Board v. Commissioner of Competition, 2017 FCA 236 

at para 165 [emphasis added].  
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PIPEDA: Take Away 

 

Confirmation that no need to consent to the form of distribution 

provided that you have clear consent to the purpose; 

Confirmation that certain kinds of commercial information will be 

less sensitive from a PIPEDA perspective. 
 

 

 

 

 

Toronto Real Estate Board v. Commissioner of Competition, 2017 FCA 236.  
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Consumer Contracts  

 

“We conclude that Ms. Douez has met her burden of 

establishing that there is strong cause not to enforce the 

forum selection clause.  A number of different factors, when 

considered cumulatively, support the chamber judge’s finding of 

strong cause.  Most importantly, the claim involves a consumer 

contract of adhesion and a statutory cause of action 

implicating the quasi-constitutional privacy rights of British 

Columbians.  We begin with these compelling factors, which 

are decisive in this case when considered together.” 

 

Douez v. Facebook, Inc., 2017 SCC 33 at para 50 [emphasis added].  
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Consumer Contract: Take Away 

 

Different level of scrutiny for online consumer contract of 

adhesion; 

Confirmation of quasi-constitutional status of privacy rights. 

Greater uncertainty re forum selection clauses and possibly 

others which could be reviewed as limiting access to the courts 

such as indemnity and limitation of liability 

 

 

 

 

Douez v. Facebook, Inc., 2017 SCC 33.  
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Contract – Unilateral Renewal Options 

 

“[T]he fact that the term of Uniprix’s obligations pursuant to the contract 

of affiliation depends on the will of the member pharmacists to renew it 

does not transform the contract into one for an indeterminate term. 

Although it is true that the contract provides for a renewal 

procedure that depends on a decision by only one of the parties, 

what must be done here is to identify their common intention, not 

to characterize the term of the contract from the limited 

perspective of each of the parties.” 

 

Uniprix inc. v. Gestion Gosselin et Bérubé inc., 2017 SCC 43 at para 57 [emphasis added].  
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Unilateral Renewal Options: Take Away 

Majority declined to strike down perpetual renewal clauses on 

the basis of freedom to contract; 

Serves as a reminder to carefully draft renewal provisions in 

commercial contracts: 

¬ Identify who maintains the right to trigger contract 

termination; 

¬ Limit the number of automatic renewal cycles. 

 

 

 

Uniprix inc. v. Gestion Gosselin et Bérubé inc., 2017 SCC 43.  
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Liability of Auditors – A Second Look 

 

“Rarely, if ever, should a concern for indeterminate liability 

persist after a properly applied proximity and foreseeability 

analysis. […] Indeterminate liability is liability of a specific 

character, not of a specific amount. In particular, 

indeterminate liability should not be confused with 

significant liability”. 

 

Deloitte & Touche v. Livent Inc. (Receiver of), 2017 SCC 63 at para 42-43 [emphasis 

added].  
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Liability of Auditors: Take Away 

Scope of auditors’ and advisors’ duty of care must be carefully 

limited having regard to the relationship between the 

defendant’s conduct and the plaintiff’s injuries, context and 

policy; 

Purpose for which a negligent statement was made is pivotal; 

Serves as a reminder to consider limitations of liability in 

professional services retainers (for services provided and 

received). 

 

Deloitte & Touche v. Livent Inc. (Receiver of), 2017 SCC 63.  
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Liability of Directors – Budd, Reiterated 

 

“[P]ersonal benefit and bad faith remain hallmarks of 

conduct properly attracting personal liability, and although 

the possibility of personal liability in the absence of both of these 

elements is not foreclosed, one of them will typically be present 

in cases in which it is fair and fit to hold a director personally 

liable for oppressive corporate conduct.” 

 

 

 

Wilson v. Alharayeri, 2017 SCC 39 at para 46 [emphasis added]. 
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Budd, Reiterated: Take Away 

 

Generally affirms and clarifies the test set out in the leading 

decision Budd v. Gentra Inc.; 

Confirms a flexible and broad approach to personal liability, 

which will be imposed where it is “fit in all the circumstances”; 

Neither control of the corporation nor bad faith by the director 

are necessary to impose liability. 

 

 

Wilson v. Alharayeri, 2017 SCC 39. 
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Worldwide Injunctions 

 

“In other words, Google is how Datalink has been able to continue 

harming Equustek in defiance of several court orders. […]  It 

make[s] Google the determinative player in allowing the harm 

to occur.  On balance, therefore, since the interlocutory injunction 

is the only effective way to mitigate the harm to Equustek […] the 

only way, in fact, to preserve Equustek itself pending the resolution 

of the underlying litigation, and since any countervailing harm to 

Google is minimal to non-existent, the interlocutory injunction 

should be upheld.” 

 

 

Google Inc. v. Equustek Solutions Inc., 2017 SCC 34 at paras 52-53 [emphasis added].  
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Worldwide Injunctions: Take Away 

 

Powerful new tool to remove material from the internet.  

Potential applications include data breach, theft of confidential 

information, counterfeiting 

Could be target of such an order if you are in intermediary 

innocently allowing the harm to occur 

Practical effectiveness challenges remain 

 

Google v. Equustek Solutions Inc., 2017 SCC 34.  
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Common Interest Privilege – Keep a 
Watch 

Status of common interest privilege unless closely tied to 

litigation remains unclear until appeal decision released. 

 

“Advisory CIP [common interest privilege] provides no 

benefit to the administration of justice in either enhancing 

compliance or maintaining the solicitor-client relationship, 

while significantly adding to its costs. […]” 

 

 

Iggillis Holdings Inc. v. Canada (National Revenue), 2016 FC 1352 at para 298 

[emphasis added].  
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Internal Investigations – Limits to 
Privilege 

 

“Suncor cannot, merely by having legal counsel declare that an 

investigation has commenced, throw a blanket over all 

materials ‘create and / or collected during the internal 

investigation’ or ‘derived from’ the internal investigation, and 

thereby extend solicitor-client privilege or litigation privilege over 

them.” 

 

 

 

Alberta v. Suncor Energy Inc., 2017 ABCA 221 at para 34 [emphasis added].  
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Limits to Privilege: Take Away 

 

¬ Clarifies that litigation privilege does not necessarily cover the 

entirety of an internal investigation file; 

¬ Privilege established independently for each document or bundle of 

document (paras 31, 46, 47). 

 

 

 

 

 

Alberta v. Suncor Energy Inc., 2017 ABCA 221.  
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General Release Clauses – Clarifying 
Their Scope 

1. One looks first to the language of a release to find its 

meaning; 

2. Parties may use language that releases every claim that 

arises, including unknown claims. However, courts will 

require clear language to infer that a party intended to 

release claims of which it was unaware; 

3. General language in a release will be limited to the thing or 

things that were specially in the contemplation of the parties 

when the release was given; […] 

 

Biancaniello v. DMCT LLP, 2017 ONCA 386 at para 42.  
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General Release Clauses – Clarifying 
Their Scope 

4. When a release is given as part of the settlement of a claim, 

the parties want to wipe the slate clean between them; 

5. One can look at the circumstances surrounding the giving of 

the release to determine what was specially in the 

contemplation of the parties. 

 

 

Biancaniello v. DMCT LLP, 2017 ONCA 386 at para 42.  
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General Release Clauses: Take Away 

¬ Serves as reminder to consider exactly what claims are 

released and whether it is desirable to preserve the parties’ 

ability to pursue any claims later; 

¬ Relevant in the context of more than settlement agreements 

(e.g. employment contracts). 

 

 

 

 

 

Biancaniello v. DMCT LLP, 2017 ONCA 386.  
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Workplace Harassment – Broadened 
Protections 

 

“In my view, this contextual interpretation furthers the purposes 

of the Code by recognizing how employee vulnerability stems 

not only from economic subordination to their employers 

but also from being a captive audience to other 

perpetrators of discrimination, such as a harassing co-

worker.” 

 

British Columbia Human Rights Tribunal v. Schrenk, 2017 SCC 62 at para 67 [emphasis 

added].  
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Workplace Harassment: Take Aways 

¬ Confirms that an employer’s vicarious liability may extend 

beyond the discriminatory actions of workplace superiors; 

¬ While employees now have a remedy against co-workers, it 

remains true that “the person in control of the complainant’s 

employment may be primarily responsible for ensuring a 

discrimination-free workplace” (para 56, emphasis in original). 

 

 

British Columbia Human Rights Tribunal v. Schrenk, 2017 SCC 62.  
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Questions? 
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