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Contractual Considerations

Overview:

— - COVID-19: unprecedented social and economic
disruption

- Reviewing and interpreting key contractual clauses
- Common law, equitable and statutory remedies
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Divergent Impacts and Motivations:
Consider Your Objectives

- Varying impacts creates varying contractual motivations:

- - High-demand products and services (e.g., medical
supplies and certain consumer goods)

- Reduced-demand products and services (e.g.,
storefront retail)

- Conditional transactions
- Government procurement orders
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Material Adverse Change/Effect

- Common in conditional agreements (e.g., letters of
— commitment and M&A transactions)

- Material adverse change — usually limited to a
change in the business of the borrower or target

- Material adverse effect — broader clause that also
covers other adverse effects that may impact the
transaction

mccarthy.ca | McCarthy Tétrault LLP
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Material Adverse Change (example)

"A material adverse change in the business, assets, properties, liabilities
(actual or contingent), operations, condition (financial or otherwise) or
prospects, of the Borrower, individually, or the Borrower and its Subsidiaries

taken as a whole."

7 mccarthy.ca | McCarthy Tétrault LLP



ccarth
’Ere]:traulty

Material Adverse Effect (example)

"a material adverse effect on (a) the business, assets, properties, liabilities
(actual or contingent], operations, condition (financial or otherwise) or
— prospects, of the Borrower, individually, or the Borrower and its Subsidiaries
taken as a whole; (b) the ability of any Loan Party to perform its obligations
under any Loan Document to which itis a party; or (c) the validity or
enforceability of any Loan Document or the rights and remedies of any Agent

or any Lender."
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Force Majeure: Express Risk
Allocation

- Force majeure clauses expressly allocate risk for
unforeseen events

- Four key issues:
- Does the clause cover your circumstances?
- Has the impact threshold been met?
- What is the effect of declaring force majeure?
- What are the processes and notice requirements?

mccarthy.ca | McCarthy Tétrault LLP
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Does the clause cover your
circumstances?

- Scope of a force majeure clause depends on the
S language of the clause and the principles of
contractual interpretation

- Some clauses set out a list of triggering events
(e.g., war, earthquake, flood, government
expropriation or action, etc.)

- Typically also include a broadly-worded basket
clause

mccarthy.ca | McCarthy Tétrault LLP
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Force majeure (example)

A party shall be excused from any failure to perform any of its obligations hereunder if such
party is unable to perform such obligations by reason of a Force Majeure Event. However, the
foregoing shall not excuse late payments by any party hereunder. For the purposes hereof,
“Force Majeure Event" shall mean any of the following: acts of God; embargoes or acts of war
or the public enemy, whether war be declared or not; public disorder, insurrection, rebellion,
riots or violent demonstrations; floods, earthquakes, lightning, hail inclement weather conditions
or other natural calamities; expropriation, confiscation or requisitioning of facilities; compliance
with any applicable laws which affect the supply, availability or use of materials or labour; strike,
lock-out or other differences with workforce or labour disturbance; acts or inactions on the part
of any regulatory or governmental authority or persons purporting to act therefor; equipment
breakdown; power failure; cessation or suspension of operations or activities ordered or
required by any regulatory or governmental authority or persons purporting to act therefor or
otherwise required for health or safety reasons; and any other event or circumstance, whether
or not of the class kind specifically mentioned above, which is not within the reasonable control
of party affected and which, despite the exercise of reasonable diligence, such party is unable to
prevent, avoid or remove.
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Has the impact threshold been met?

-Most force majeure clauses apply only if
performance has become impossible

- Some clauses will have a lower threshold (e.g.,
performance “hindered or delayed”)
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What is the effect of declaring
force majeure?

- Effect of declaring force majeure may vary

significantly, depending on the language of the clause

- Performance may be paused or delayed during force

majeure event

- May give rise to termination rights, either im
or after a passage of a set period of time

mediately

mccarthy.ca | McCarthy Tétrault LLP
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What are the process and notice
requirements?

- Most force majeure clauses contain process or notice
requirements that must be satisfied (e.g., prompt written
notice)

- Parties should strictly adhere to any process and notice
requirements

- Parties should also attempt to mitigate the effects of the
force majeure event, to the extent possible

mccarthy.ca | McCarthy Tétrault LLP
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Frustration

- Performance rendered impossible by a supervening event
outside the parties’ reasonable contemplation at the time

of contracting
T - Supervening event must have been unforeseeable

- Frustrating event must not have been caused by the
parties

- Performance would require the parties to do something
“radically different” than contemplated under agreement

- Impact of Frustrated Contracts Act
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Termination Clauses

-Vary in complexity and comprehensiveness
- Closed list of circumstances vs. broadly-worded

basket clauses

. Termination for cause vs. termination for

convenience

mccarthy.ca | McCarthy Tétrault LLP
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Indemnification or Liquidated
Damages

- Indemnification clauses are often used to guard
against third-party claims, but may also impose
— lability on parties to the contract for non-
nerformance

- Contracts may also contain reasonable pre-
estimates of damages for breach, known as
“liquidated damages” clauses
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Common Law, Equitable, and
Statutory Remedies

- In the coming months, we expect to see the following:

- Parties attempting to:
. assert rights that they may not have
- rely on the doctrine of frustration

- Situations of anticipatory breach

- Disagreements about contractual modifications

- Business failures and restructuring
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Anticipatory Breach

- Where a party intimates that it cannot or will not perform a
material term of a contract, the counterparty need not wait
for the breach to occur

- Options:
- Accept the repudiation (and sue for damages)

- Affirm the contract (and sue for damages if and when
the breach actually occurs)

« Once the election is made, It is irrevocable
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Post-contractual Modifications

- In British Columbia, post-contractual modifications without
consideration are enforceable

B - COVID-19 may require your business to alter or modify
T the terms of agreements. These modifications should be

diligently documented
- What is the modification?

- How long will it last?
- What triggers the return to normal dealings?
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Land Title & Leasing Considerations

Overview:

Land Title Office Operations

Execution of Land Title Office Instruments
Developments with Residential Tenancies
Commercial Lease Considerations

mccarthy.ca | McCarthy Tétrault LLP
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Scope and Currency of Comments

- British Columbia only (requirements in other
Provinces may differ)

S « Current to March 29, 2020
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Land Title Office Operations

« Front counter closed on March 17, 2020

- Operations continuing as usual (March 19, 2020 press
release)

« BC Government’s list of essential services includes “land
registration services” (March 27, 2020)
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Execution of Land Title Office
Instruments

- Execution of many documents filed at the LTO (e.q.,
transfers, covenants, easements, mortgages) must be
E— withessed by an “officer” (lawyer, notary or commissioner)

- On March 20, 2020, all levels of BC courts issued
directives permitting “virtual” commissioning of affidavits

- Not applicable to LTO documents

- Possible solutions
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Developments with Residential

Tenancies

o Suspension of Rent Increases (March 25, 2020)

o Moratorium on Evictions (March 25, 2020)

o Exemptions
e Tenant rebate

o Market observations
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Commercial Lease Considerations

Force majeure clauses
Frustration
Landlord / Tenant negotiations

New leases
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Force majeure clause in lease

What does it state?
What is the legal effect?
Independent covenants

Frustration

mccarthy.ca | McCarthy Tétrault LLP
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Landiord/Tenant Negotiations
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Market observations

Deal points to consider:

rent abatement vs. rent deferral

basic / minimum rent, additional rent, percentage rent
Interest

timing for repayment

Confidentiality

creative proposals

how to formalize?
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New Leases

o Landlords: health emergency provisions

o Tenants: force majeure provision, market rents
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Operational Considerations

« Government Orders

- Powers under Emergency Program Act; Public Health

Act

- Recent ministerial orders: suspension of limitation

periods; protection of supply chain

- Insurance
- Business Interruption Coverage
- Event Interruption Coverage

mccarthy.ca | McCarthy Tétrault LLP



ccarth
trgtraulty

33

Governance Considerations

- Impact of COVID-19 on:
- fiduciary duty
- duty of care

- Adopting different processes and documenting this:

- Reporting cadence

- Special committee

- Seeking professional advice
- Business post COVID-19

- Shareholder Meetings
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COVID-19 Updates

To view our latest COVID-19 updates and

— related legal considerations for your business,
please visit our Hub at
https://www.mccarthy.ca/en/about/news-and-
announcements/covid-19-hub-latest-updates-
and-legal-considerations-your-business
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Thank you.

Contact us to discuss how our team can help you.

Miranda Lam Jill Yates Craig Shirreff
mlam@mccarthy.ca jyates@mccarthy.ca cshirreff@mccarthy.ca
604-643-7185 604-643-7908 604-643-5955
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VANCOUVER

Suite 2400, 745 Thurlow Street
Vancouver BC V6E 0C5

Tel: 604-643-7100

Fax: 604-643-7900

Toll-Free: 1-877-244-7711

QUEBEC CITY

500, Grande Allée Est, 9e étage
Québec QC GI1R 237

Tel: 418-521-3000

Fax: 418-521-3099

Toll-Free: 1-877-244-7711

CALGARY

Suite 4000, 421 7th Avenue SW
Calgary AB T2P 4K9

Tel: 403-260-3500

Fax: 403-260-3501

Toll-Free: 1-877-244-7711

NEW YORK

55 West 46th Street Suite 2804
New York NY 10036

UNITED STATES

Tel: 646-940-8970

Fax: 646-940-8972

TORONTO

Suite 5300, TD Bank Tower

Box 48, 66 Wellington Street West
Toronto ON M5K 1E6

Tel: 416-362-1812

Fax: 416-868-0673

Toll-Free: 1-877-244-7711

LONDON

1 Angel Court, 18th Floor
London EC2R 7HJ
UNITED KINGDOM
Tel: +44 (0)20 7786 5700
Fax: +44 (0)20 7786 5702

MONTREAL

Suite 2500

1000 De La Gauchetiere Street West
Montréal QC H3B 0A2

Tel: 514-397-4100

Fax: 514-875-6246

Toll-Free: 1-877-244-7711
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