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Tom Atkinson, Director of Enforcement, OSC

Tom joined the Commission after an extensive career in securities
regulation. His most recent position was as the founding president and
CEO of Market Regulation Services Inc.

Prior to that, Tom held progressively senior positions at the Toronto Stock
Exchange, including vice-president of regulation services and several
positions within the investigations and enforcement division — director, chief
counsel, and enforcement counsel. From 1993 to 1996, he was an
assistant Crown attorney in Ontario.

04/09/14



PRESENTERS °

j‘\ René Sorell, Partner, Business Law

Specialties: Securities Law
VT

Mr. Sorell regularly represents clients in enforcement and other regulatory
proceedings before the Ontario Securities Commission and other Canadian
securities regulators. He has had responsibility for projects in all aspects of
securities law, including securities offerings, contested take-over bids, proxy
battles and shareholder disputes, public company mergers and
reorganizations and the formation of equity and fixed income marketplaces.

Renee Reichelt, Partner, Litigation

Specialties: civil litigation areas including securities litigation, class action
litigation, corporate/commercial disputes, shareholders disputes and
oppression actions, negligence and contract disputes, creditor-debtor
disputes, oil and gas litigation, land development disputes and
environmental litigation.

Ms. Reichelt has trial experience in the Alberta Court of Queen’s Bench,
both the Alberta and British Columbia Court of Appeal and the Provincial
Court of British Columbia. Ms. Reichelt represents clients at the Alberta
Securities Commission and other related regulatory proceedings.

Voluntary self-reporting

= Since 2002, the OSC has encouraged market participants “to
self-police, self-report, and self-correct matters that may
involve breaches of Ontario securities law or activities that would
be c%rsidered contrary to the public interest” (OSC Staff Notice
15-7

- Staff required that reporters:

= “promptly and fully report” and “fully cooperate”

- volunteer relevant records;

- attend voluntary interviews; and

- promptly and independently investigate and take corrective action.
- Examples of conduct not worthy of credit were:

- placing the interests of the firm or its principals ahead of the firm’s
obligations to clients, shareholders, or Ontario’s capital markets

- withholding information that in light of the circumstances should be
provided to staff of the OSC

- arranging affairs to delay reporting
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Voluntary self-reporting (cont’d)

- indicating they are prepared to cooperate fully but will only provide
information on a compelled basis

= undertaking to provide staff with books, records or information and
then failing to

- misrepresenting facts
- destroying documents
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Market participants were reluctant to
assist regulators by self-reporting

- Thereis ... “a disconnect in expectations between
[securities commission staff] and the market
participants as to what is meant by co-operation”

OSC staff Notice 15-704, October, 2011

- Market participants did not know:
- how to take the initiative in reaching out to regulators
- what the consequences of reaching out would be

- how willing securities regulators would be to reward
co-operation or what form the “reward” would take
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The CP Ships Example, 2005

= InJuly 2005, the OSC applied Staff Notice 15-702 by issuing a warning letter to CP
Ships regarding non-disclosure of a material change and insider trading, instead of
instituting a proceeding.
= According to OSC Staff, four insiders of CP Ships sold CP Ships shares with
knowledge that financial results would be materially below publicly disclosed estimates.
- Based on these and other alleged facts, OSC Staff could have proceeded against the
individuals and the company.
- Proceedings were avoided and a warning letter was issued instead due to the following
cooperation:
- establishing a special committee to investigate the issues,
= meeting with the staff of the OSC,
= publicly disclosing that the OSC was conducting an investigation and that the trading by
the insiders should not have taken place,

- providing all relevant documents,

- giving the OSC unlimited access to the special committee’s advisors,

- the restitution to CP Ships by the insiders of the amount representing the loss avoided on
their trades (C$1.4 million), and

- reviewing and revising its insider trading and corporate disclosure policies.

- Reputational and out-of-pocket costs were still significant.
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Timeline of 2014 OSC Credit for
Cooperation Policy

- First OSC Credit for Cooperation Policy introduced in 2002

= New 15-702 Credit Cooperation Policy proposed in July, 2011

- Comment period for industry consultation 2012

- Hearing June, 2013

- Notice issued March 11, 2014 of OSC enactment of new 15-702
policy




Questions for Discussion
by Panel
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Question 1 o

15-702 is a far-reaching policy about self-reporting and
self-correcting action by market participants. There was
a policy on this for over 12 years before the OSC
changed it. There was also a period beginning in 2011
when comment was invited from the public about
revamping aspects of the settlement process in Ontario.

Can you talk about the factors that convinced Staff the
old policy need to be changed?
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Question 2 .

15-702 puts the onus on market participants such as
public companies and registered securities businesses to
self-report and self-correct problems they encounter.
How serious does a problem have to be to engage this
expectation?

Compare paras 4 and 8. Unlawful activity is one thing
but the language extends to activity that may affect
investors or may “cast doubt on the integrity of the capital
markets”.

What does this phrase mean?

McCarthy Tétrault LLP / mccarthy.ca

Question 3 v

How much latitude do market participants have to report
but to delay correcting until they discuss with the
regulators?
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Question 4 v

Self-reporting must be both prompt and full. Yet full
reporting implies investigation before reporting and that
can take some time.

Can you comment on that tension between fast self-
reporting and full investigation and the Staff attitude to
this?
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Question 5 Y

Self-reporting to the OSC has traditionally been scary for
market participants because evidence of misconduct is
being disclosed on a with prejudice basis with no
certainty about the outcome.

Can you comment on the new features of the notice that
mitigate the with prejudice nature of self-reporting
(para 24)?
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Question 6 o

Suppose a public company discovers and promptly
corrects an error in its financial statements or continuous
disclosure. Suppose that investigation reveals the error
to be inadvertent.

Does the fact of the error require market participants to
also rigorously review their system of controls as a part
of the self-correction process?

Presumably everything turns on the facts?
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Question 7 1o

Please comment on the statement in the notice that the
market participant should provide “compensation, as
appropriate” to any investors that may have been
harmed (para 10).
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Question 8 o

The Notice lists “Staff Expectations” and also explains
what it views as failing to cooperate.

Is it correct that failing to meet Staff expectations does
not necessarily mean that a market participant has failed
to cooperate? (paras 4-10 vs paras 11-12).
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Question 9 v

Let’'s discuss an example. If there is a failure to
compensate because the reporting issuer does not
regard this as appropriate, how is this viewed? (para 10)
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Question 10 o

Misrepresenting facts is an obvious example of non-
cooperation but people can make errors or their
understanding of a situation can evolve so that there was
no intended misrepresentation.

Does the Staff recognize this?
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Question 11

Suppose a market participant voluntarily reports a
problem but the OSC disagrees with the
characterization of the problem.

Does the participant still get credit or is the participant at
risk for missing the issue the Staff considers to be the
“real issue”?
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