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  CASE KEY HOLDING AND TAKE AWAY 

1.  R. v. Marakah, 2017 SCC 59 
and R. v. Jones, 2017 SCC 60. 

PRIVACY: In most circumstances, text messages will 
attract a reasonable expectation of privacy. The SCC 
said it was objectively reasonable to expect a service 
provider to maintain privacy over records stored in its 
infrastructure. Production order satisfies prior 
authorization requirement. 

2.  Toronto Real Estate Board v. 
Commissioner of Competition, 
2017 FCA 236. 

PRIVACY: If there is consent to the purpose, then 
consent to the means of distribution is not required.  
The case confirms that certain kinds of commercial 
information which is already publically accessible will be 
less sensitive from a PIPEDA perspective. 

3.  Douez v. Facebook, Inc., 2017 
SCC 33. 

CONSUMER CONTRACTS: The enforceability of forum 
selection clauses in consumer contracts, particularly 
contracts of adhesion such as online “click-wrap” terms 
and conditions, may be successfully challenged where 
they implicate quasi-constitutional privacy rights. 

4.  Uniprix Inc. v. Gestion Gosselin 
et Bérubé inc., 2017 SCC 43. 

CONTRACT: The fact that a contract leaves the option 
to renew entirely to the discretion of one of the 
contracting parties is not inconsistent with the principle 
of freedom to contract. In the context of a corporate and 
commercial partnership, unilateral renewal options do 
not in and of themselves offend public order. 

5.  Deloitte & Touche v. Livent Inc., 
2017 SCC 63. 

 

LIABILITY OF AUDITORS: The scope of auditors’ and 
advisors’ duty of care must be carefully limited having 
regard to the relationship between the defendant’s 
conduct and the plaintiff’s injuries, context and policy. 

  



 

* Iggillis was heard by the Federal Court of Appeal on October 10, 2017.  

 

6.  Wilson v. Alharayeri, 2017 SCC 
39. 

LIABILITY OF DIRECTORS: A corporation’s directors 
may be personally liable in an oppression action, so 
long as the imposition of liability is “fit in all the 
circumstances”. Neither control of the corporation nor 
bad faith are required to impose liability. 

7.  Google Inc. v. Equustek 
Solutions Inc., 2017 SCC 34. 

WORLD WIDE INJUNCTIONS: Canadian courts may 
issue an injunction against a third party who facilitates 
wrongdoing and a world-wide injunction may be 
appropriate if it is the only way to prevent irreparable 
harm. This is a powerful new tool to remove material 
from the Internet but also creates a risk that you could 
be a target of this order if you are an intermediary.  
Practical effectiveness challenges remain. 

* Iggillis Holdings Inc. v. Canada 
(National Revenue), 2016 FC 
1352. 

COMMON INTEREST PRIVILEGE:  The status of 
common interest privilege unless closely tied to 
litigation remains unclear pending release of the 
Federal Court of Appeal’s decision. Keep an eye out for 
the release of this decision.   

8.  Alberta v. Suncor Energy Inc., 
2017 ABCA 221. 

PRIVILEGE IN INTERNAL INVESTIGATIONS: 
Litigation privilege does not necessarily cover the 
entirety of an internal investigation file. Whether 
solicitor-client or litigation privilege applies must be 
established independently for each document or bundle 
of document. 

9.  Biancaniello v. DMCT LLP, 2017 
ONCA 386. 

RELEASES: General release clauses can cover claims 
that are factually unknown to the parties, even if the 
release does not specifically say that it includes 
unknown claims. 

10.  British Columbia Human Rights 
Tribunal v. Schrenk, 2017 SCC 
62. 

 

HARASSMENT: Discriminatory harassment by a co-
worker, even if the co-worker does not have the same 
employer, may fall within the scope of the prohibition 
against discrimination “regarding employment” under 
human rights legislation if the discriminatory conduct 
has a sufficient nexus with the employment context. 

 


